
Dear	members	of	the	IRP	IOT,	

On	Tuesday’s	call	I	said	I	would	float	specific	language	for	a	safe	harbor	with	respect	to	the	12-month	
overall	time	limitation	in	Rule	4	(Repose)	and	specific	language	following	my	comments	on	Rules	7	and	
8.	Here	below	are	the	suggested	texts:	

With	respect	to	Rule	4,	I	propose	adding	this	language	at	the	end	of	the	current	first	paragraph	of	the	
rule:	

During	the	pendency	of	these	supplementary	procedures	as	“Interim	Supplementary	
Procedures,”	however,	no	CLAIMANT	shall	be	time-barred	from	submitting	a	written	statement	
of	a	DISPUTE	due	solely	to	passage	of	the	twelve	(12)	months	period	described	in	the	second	part	
of	the	immediately	preceding	sentence	,	it	being	understood	that	the	IRP	Implementation	
Oversight	Team		continues	its	consideration	of	this	aspect	of	such	sentence	for	treatment	in	the	
Supplementary	Procedures	to	follow	in	due	course.		

And	here	below	shown	in	‘track-change’	format	are	my	suggestions	for	rules	7	and	8.	

Rule	(7):	Consolidation,	Intervention	and	Participation	as	an	Amicus	

A	PROCEDURES	OFFICER	shall	be	appointed	from	the	STANDING	PANEL	to	consider	any	request	for	
consolidation,	intervention,	and/or	participation	as	an	amicus.		Except	as	otherwise	expressly	stated	
herein,	requests	for	consolidation,	intervention,	and/or	participation	as	an	amicus	are	committed	to	the	
reasonable	discretion	of	the	PROCEDURES	OFFICER.		In	the	event	that	no	STANDING	PANEL	is	in	place	
when	a	PROCEDURES	OFFICER	must	be	selected,	a	panelist	may	be	appointed	by	the	ICDR	pursuant	to	
its	INTERNATIONAL	ARBITRATION	RULES	relating	to	appointment	of	panelists	for	consolidation.	

In	the	event	that	requests	for	consolidation	or	intervention,	the	restrictions	on	Written	Statements	set	
forth	in	Section	6	shall	apply	to	all	CLAIMANTS	collectively	(for	a	total	of	25	pages	exclusive	of	evidence)	
and	not	individually	unless	otherwise	modified	by	the	IRP	PANEL	in	its	discretion	consistent	with	the	
PURPOSES	OF	THE	IRP.	

Consolidation	

Consolidation	of	DISPUTES	may	be	appropriate	when	the	PROCEDURES	OFFICER	concludes	that	there	is	
a	sufficient	common	nucleus	of	operative	fact	among	multiple	IRPs	such	that	the	joint	resolution	of	the	
DISPUTES	would	foster	a	more	just	and	efficient	resolution	of	the	DISPUTES	than	addressing	each	
DISPUTE	individually.		If	DISPUTES	are	consolidated,	each	existing	DISPUTE	shall	no	longer	be	subject	to	
further	separate	consideration.	The	PROCEDURES	OFFICER	may	in	its	discretion	order	briefing	to	
consider	the	propriety	of	consolidation	of	DISPUTES.	

Intervention		
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Any	person	or	entity	qualified	to	be	a	CLAIMANT	pursuant	to	the	standing	requirement	set	forth	in	the	
Bylaws	may	intervene	in	an	IRP	with	the	permission	of	the	PROCEDURES	OFFICER,	as	provided	below.	
This	applies	whether	or	not	the	person,	group	or	entity	participated	in	an	underlying	proceeding	(a	
process-specific	expert	panel	per	ICANN	Bylaws,	Article	4,	Section	4.3(b)(iii)(A)(3)).	

Intervention	is	appropriate	to	be	sought	when	the	prospective	participant	does	not	already	have	a	
pending	related	DISPUTE,	and	the	potential	claims	of	the	prospective	participant	stem	from	a	common	
nucleus	of	operative	facts	based	on	such	briefing	as	the	PROCEDURES	OFFICER	may	order	in	its	
discretion.		

In	addition,	the	Supporting	Organization(s)	which	developed	a	Consensus	Policy	involved	when	a	
DISPUTE	challenges	a	material	provision(s)	of	an	existing	Consensus	Policy	in	whole	or	in	part	shall	have	
a	right	to	intervene	as	a	CLAIMANT	to	the	extent	of	such	challenge.		Supporting	Organization	rights	in	
this	respect	shall	be	exercisable	through	the	chair	of	the	Supporting	Organization.	

	

In	addition,	any	person,	group	or	entity	shall	have	a	right	to	intervene	as	a	CLAIMANT	where	(1)	that	
person,	group	or	entity	claims	a	significant	interest	relating	to	the	subject(s)	of	the	INDEPENDENT	
REVIEW	PROCESS	and	adjudicating	the	INDEPENDENT	REVIEW	PROCESS	in	that	person,	group	or	entity’s	
absence	might	impair	or	impede	that	person,	group	or	entity’s	ability	to	protect	such	interest,	and/or	(2)	
where	any	question	of	law	or	fact	that	is	common	to	all	who	are	similarly	situated	as	that	person,	group	
or	entity	is	likely	to	arise	in	the	INDEPENDENT	REVIEW	PROCESS.		

	

Any	person,	group	or	entity	who	intervenes	as	a	CLAIMAINT	pursuant	to	this	section	will	become	
a	CLAIMANT	in	the	existing	INDEPENDENT	REVIEW	PROCESS	and	have	all	of	the	rights	and	
responsibilities	of	other	CLAIMANTS	in	that	matter	and	be	bound	by	the	outcome	to	the	same	extent	as	
any	other	CLAIMANT.	All	motions	to	intervene	or	for	consolidation	shall	be	directed	to	the	IRP	PANEL	
within	15	days	of	the	initiation	of	the	INDEPENDENT	REVIEW	PROCESS.		All	requests	to	intervene	or	for	
consolidation	must	contain	the	same	information	as	a	written	statement	of	a	DISPUTE	and	must	be	
accompanied	by	the	appropriate	filing	fee.		The	IRP	PANEL	may	accept	for	review	by	the	PROCEDURES	
OFFICER	any	motion	to	intervene	or	for	consolidation	after	15	days	in	cases	where	it	deems	that	the	
PURPOSES	OF	THE	IRP	are	furthered	by	accepting	such	a	motion.			

Excluding	materials	exempted	from	production	under	Rule	8	(Exchange	of	Information)	below,	the	IRP	
PANEL	shall	direct	that	all	materials	related	to	the	DISPUTE	be	made	available	to	entities	that	have	
intervened	or	had	their	claim	consolidated	unless	a	CLAIMANT	or	ICANN	objects	that	such	disclosure	will	
harm	commercial	confidentiality,	personal	data,	or	trade	secrets;	in	which	case	the	IRP	PANEL	shall	rule	
on	objection	and	provide	such	information	as	is	consistent	with	the	PURPOSES	OF	THE	IRP	and	the	
appropriate	preservation	of	confidentiality	as	recognized	in	Article	4	of	the	Bylaws.			
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Participation	as	an	Amicus	Curiae	

Any	person,	group,	or	entity	that	has	a	material	interest	relevant	to	the	DISPUTE	but	does	not	satisfy	the	
standing	requirements	for	a	CLAIMANT	set	forth	in	the	Bylaws	may	participate	as	an	amicus	curiae	
before	an	IRP	PANEL,	subject	to	the	limitations	set	forth	below.	A	person,	group	or	entity	that	
participated	in	an	underlying	proceeding	(a	process-specific	expert	panel	per	ICANN	Bylaws,	Article	4,	
Section	4.3(b)(iii)(A)(3))	shall	be	deemed	to	have	a	material	interest	relevant	to	the	DISPUTE	and	may	
participate	as	an	amicus	before	the	IRP	PANEL.	

All	requests	to	participate	as	an	amicus	must	contain	the	same	information	as	the	Written	Statement	
(set	out	at	Section	6),	specify	the	interest	of	the	amicus	curiae,	and	must	be	accompanied	by	the	
appropriate	filing	fee.	

If	the	PROCEDURES	OFFICER	determines,	in	his	or	her	discretion,	that	the	proposed	amicus	curiae		has	a	
material	interest	relevant	to	the	DISPUTE,	he	or	she	shall	allow	participation	by	the	amicus	curiae.			Any	
person	participating	as	an	amicus	curiae	may	submit	to	the	IRP	Panel	written	briefing(s)	on	the	DISPUTE	
or	on	such	discrete	questions	as	the	IRP	PANEL	may	request	briefing,	in	the	discretion	of	the	IRP	PANEL	
and	subject	to	such	deadlines,	page	limits,	and	other	procedural	rules	as	the	IRP	PANEL	may	specify	in	its	
discretion.		The	IRP	PANEL	shall	determine	in	its	discretion	what	materials	related	to	the	DISPUTE	to	
make	available	to	a	person	participating	as	an	amicus	curiae.	

Rule	(8):	Exchange	of	Information	

The	IRP	PANEL	shall	be	guided	by	considerations	of	accessibility,	fairness,	and	efficiency	(both	as	to	time	
and	cost)	in	its	consideration	of	requests	for	exchange	of	information.	

On	the	motion	of	either	Party	and	upon	finding	by	the	IRP	PANEL	that	such	exchange	of	information	is	
necessary	to	further	the	PURPOSES	OF	THE	IRP,	the	IRP	PANEL	may	order	a	Party	to	produce	to	the	
other	Party,	and	to	the	IRP	PANEL	if	the	moving	Party	requests,	documents	or	electronically	stored	
information	in	the	other	Party’s	possession,	custody,	or	control	that	the	Panel	determines	are	
reasonably	likely	to	be	relevant	and	material	to	the	resolution	of	the	CLAIMS	and/or	defenses	in	the	
DISPUTE	and	are	not	subject	to	the	attorney-client	privilege,	the	work	product	doctrine	or	otherwise	
protected	from	disclosure	by	applicable	law	(including,	without	limitation,	disclosures	to	competitors	of	
the	disclosing	person,	group	or	entity,	of	any	competition-sensitive	information	of	any	kind).		Where	
such	method(s)	for	exchange	of	information	are	allowed,	all	Parties	shall	be	granted	the	equivalent	
rights	for	exchange	of	information.	

A	motion	for	exchange	of	documents	shall	contain	a	description	of	the	specific	documents,	classes	of	
documents	or	other	information	sought	that	relate	to	the	subject	matter	of	the	Dispute	along	with	an	
explanation	of	why	such	documents	or	other	information	are	likely	to	be	relevant	and	material	to	
resolution	of	the	Dispute.	



Depositions,	interrogatories,	and	requests	for	admission	will	not	be	permitted.	

In	the	event	that	a	Party	submits	what	the	IRP	PANEL	deems	to	be	an	expert	opinion,	such	opinion	must	
be	provided	in	writing	and	the	other	Party	must	have	a	right	of	reply	to	such	an	opinion	with	an	expert	
opinion	of	its	own.	

	


