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Thank you. Good morning, good afternoon and good evening. Welcome to
the IGO INGO Access to Curative Rights Protection Mechanism Working
Group call on 27 April 2017.

On the call today we have George Kirikos, Petter Rindforth, David Maher,
Phil Corwin, Paul Keating, Paul Tattersfield and Osvaldo Novoa. Joining us a
little later in the call will be Mason Cole. We have no listed apologies for
today’s meeting. From staff we have Steve Chan, Mary Wong, Julie Bisland
and myself, Terri Agnew. | would like to remind all to please state your name
before speaking for transcription purposes and to please keep your phone
and microphones on me and when | was speaking to avoid any background

noise.

With this alternate back over to our cochair, Phil Corwin, please begin.

Okay, thank you very much, Terri. We've done the roll call. Anyone have any
updates to their statement of interest? Okay, and starting off | want to thank
Petter for chairing last week’s call, | was not able to participate last week due
to a personal matter that | had to deal with, but I’'m happy to be back with the
working group. | fear that we made quite good progress last week in

reviewing the additional comments, and we will get back to that in a minute.

Before Item 2 on our agenda, which is a new item just added | believe since
the agenda was circulated yesterday, we want to advise the working group
earlier this week Petter and | are on the email list for the informal discussion
group on IGO - a variety of IGO issues, that was the group that have been

facilitated discussions at the Copenhagen meeting.

And a few days ago Bruce Tonkin, who has now left the Board but is running
that group at the Board’s request, proposed the idea of possibly engaging a
new legal expert to look at a different question than the one that Professor
Swaine looked at. Professor Swaine looked of course at the recognized

scope of IGO immunity, and how that might apply to domain name disputes.
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Bruce thought it might be useful to engage another expert to see if there is
any other legal basis outside of trademark law pertaining to protection of IGO
names and acronyms. And then the way that | thought affects us is that he

proposed that if that was undertaken that it should inform our work.

And as we are moving quite rapidly toward completing a draft final report and
had expected to - was aiming to hopefully deliver that report just before the
Johannesburg ICANN meeting, taking such a new, you know, legal input into
consideration would necessarily delay our report by an unknown amount of
time, as right now it’s just an idea; they haven't really refined proposal much
less determined what kind of experts they would require or how long the
inquiry might take.

Let me bring you up to speed, this is developing rapidly. And overnight, at
least overnight for me, (John Pasero), of OECD, reply to Bruce and basically
in his response through a lot of cold water on the suggestion saying that
additional legal research should not be undertaken for a variety of reasons.
And | weighed in on the discussion saying that we would wait to see if other

IGOs felt the same.

And George, | see your hand up, let me finish this whole description and see
if Petter has anything to add, and then we will hear from you. But this may be
an idea that arises and disappears within the course of this week. If IGOs

don’t support the suggestion it’s not likely it will be undertaken.

I’'m skeptical about the idea for a number of reasons. One, finding it hard to
believe that in the two plus course of this working group’s efforts as well as
the two-year period of the IGO GAC IGO small-group discussion it seems
somewhat incredulous to me that if there were other independent legal bases
for protecting IGO names and acronyms that we wouldn’t have heard about it

by now.
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Also in regard to possible additional bases, such as consumer protection law
or unfair competition law, those are much more varied and spotty and
sporadic and different in approach than trademark law is, and consumer
protection law doesn’t provide independent rights of action so it’s hard to see
how that could be the basis for a separate CRP since the UDRP and URS
are there as alternatives to establish judicial rights of action not as something
new and created out of whole cloth.

And the final thing to bring the working group up to speed is that this morning

Petter and | were on a previously scheduled call with the chair and vice chairs
of the GNSO Council they are doing this with a number of working groups just
so they, as Council leadership, can be fully up to speed on where various

working groups are at in their work.

But we did discuss this issue and the tentative conclusion we came to would
be - it was that are working group should continue driving forward at the pace
we have now to complete a draft final report based on comments we received
during the formal comment period and to wait to see if this idea that Bruce
Tonkin uploaded in the discussion group gets any traction, and if it's going to
go forward to actually seeking out and engaging the services of a separate
legal expert, and if that happens we will - the cochairs would further consult

with Council leadership down the road deciding on the best path forward.

The bottom line, we wouldn’t in any way at this point slow down or defer any
of our work, we will keep moving forward to complete a draft final report. So
I’m going to stop there. And George, even though your hand was up first,
given that Petter is the cochair and was part of this discussion this morning
I’m going to ask - call on him to chime in with any additional thoughts. Then
we can hear from you, George, and then | see Mary’s hand up, so we will get

input from everyone who wants to speak on this.
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But again emphasizing that right now nothing is going to change for our
working group, we are going to keep moving forward with all deliberate speed

to develop a draft final report. So Petter, go ahead.

Thanks. Petter here. And as you said, | think it's important to point to all of
you that we will continue with the excellent working speed we have so far so
that we can come to some pretty soon with some kind of initial conclusion

based on all the comments we have got.

And well, | don't like the situation where someone coming up with a
suggestion of new investigations, new experts that we have to wait for
prolonging the time extra. We have already gone through the issue from all
the possible views and we have already spent a lot of time on this topic.

But on the other hand, also as | understand from the Council, if this is the
final topic that people outside of the working group think that we should have
considered before we come out with our recommendations and conclusions,
and if we don’t do this that will mean that we - we will be question that we

haven’t done all the work and listened to everybody.

So if that’s the case, well, let’s do it. But, as said, | prefer that we proceed as
we have done so far come up with our - some kind of - not the final
recommendation but final conclusion from our point of view, from our side
based on all the official comments we have got. And then we’ll see if this idea
is still there, and if this is also something that in that case will be supported by
both the Council and GAC and the Board, then well, okay, we have to realize
that we cannot finish the work for another extra months. But just the idea that

kind of topic. So thanks.

Yes, and, Petter, just to add to that before George speaks, we’re not talking
about delaying our work, we’re talking about completing our work and then
we’ll see again this idea may have gone up the flag pole and be pulled back

down before the week is over. We are dealing - this discussion group on IGO
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issues is completely ad hoc group, it has no formal status within ICANN or
under the bylaws; and has no formal place in the PDP process. But we are
dealing frankly with an internal ICANN political situation where the Board has

- is looking to Bruce Tonkin, who has just left the Board to run this effort.

And we’re also | should mention that when Bruce floated this idea the other
day the ICANN CEO chimed in that he thought that might be a good idea. So
the leadership of Council is worried that if this actually gains traction and
goes forward that we wouldn’t want to be in a situation where Council
approves our final report and then the Board rejected or asks us to come
back and reconsider things because of this other development.

But again, it may go nowhere. And | don’t think it'll come up with anything of
substance but let’s see what happens. So order of speakers, George and

then Mary and then Mason and Paul Keating. So go ahead, George.

Sorry, | was muted. George Kirikos for the transcript. Yes, first | think we
should note that we actually discussed this topic so that, you know, this topic
of whether we should hire another external counsel should do if our final
report. And for one of the reasons that Phil gave earlier regarding that we are
here to, you know, that any procedure that we develop is to supplement the

law and not create new law.

So these local laws that they want to study already exist and so if they study
them they’re not going to change. So the IGOs would still have the ability to
use those procedures regardless of whether the UDRP or the URS even

exist. So for that reason it shouldn’t affect our report.

But the main reason | would be against hiring another legal expert to study
the standing question is that we are already concluding in our report that
IGOs do have standing using the Article 6ter basis, and so under the UDRP

and the URS there are three prongs that the complainant has to meet to pass
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the three-part test. So we are basically giving them the standing, you know,

the first part of the test with a very low barrier.

It's always been a fairly low barrier, and we are just, you know, basically
giving them that prong as long as, you know, as long as the Article 6ter
registration or even their common law rights can be established showing that
there is similarity between the domain name and the term in their name or
acronym or Article 6ter mark or whatever. So we are basically already giving
them standing, so | don’t see how any review by an extralegal expert can
actually improve the situation from what we’ve already decided. We are
relying essentially on the fact but there are two other prongs to the test, you
know, the person has good use of the domain name or legitimate use of the
domain name or that they didn’t register it in bad faith or use the domain

name in bad faith to save themselves in the UDRP or the URS.

So I’'m comfortable not going forward with any, you know, external legal
counsel that would delay the process, you know, another year because I'm
pretty sure we've dotted all our Is and crossed all our Ts already so this
seems like some delaying tactic to achieve some other goal perhaps, you
know, adopting what they want, you know, as a separate procedure. And |
don’t think that we would recommend that regardless of what the external

analysis showed. Thank you.

Yes, thank you, George. And | just want to clarify that if this new legal inquiry
is undertaken it would not be undertaken by this working group, it would be
undertaken by this ad hoc discussion group on IGO issues, and we would be
notified that that effort has been undertaken and possibly asked to delay

delivery of our final report until that legal expert report is delivered.

Again, 1 don't - 'm incredulous that any new legal basis for IGO name and
acronym protection could be found. I’'m also personally concerned, you know,
UDRP and URS are the exception. It's the only area where ICANN has

provided an alternative procedure for an established legal right of action. And
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if ICANN were to start creating an alternative based on unfair competition
laws or consumer protection laws or what else, does that set a precedent
where ICANN starts creating alternative means pursuing all kinds of legal

claims as they relate to the DNS in particular.

I’ll stop there and call on Mary and then we’ll get back to the working group

members. Go ahead, Mary.

Thanks, Phil. And Mary from staff here. | just wanted to pick up on some of
the points that you made in your introduction when you were explaining the
proposal. And | wanted to first start by noting that four working group
members who haven’t had a chance to listen to the recording or read the
transcript of the Copenhagen discussion that it may be very helpful to do so
because a lot of this was a fleshed out in that discussion and explained.

And based on that | want to clarify that this is a proposal that Bruce is making
to the ICANN organization; it is not something that he came up with between
Copenhagen and yesterday or the day before. It was an idea that was raised
during the Copenhagen discussions. And there was recognition than that

there may be some other bases of law that we didn’t really know what it was.

So from where we sit in the ICANN staff side, we see it as Bruce picking up
the suggestion and, you know, going back to the list with it to see if that is an

idea that people support.

Secondly, | don’t read it and | don’t think Bruce or anyone intends or reads it
as a delaying tactic. And Phil, I think you noted that as well. It certainly would,
if undertaken, affect the timeline of our PDP but the suggestion was not
raised or made or pursued with any intention of actually causing such a

delayed.

So then the last thing that I'll say for now is that there is a consciousness, and

Phil and Petter, I think the Council leadership made it quite clear this morning
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on the call too bad because this is an ongoing PDP, that kind of opinion
would be input into the PDP. So it’s not as if there is a parallel track of work
that this discussion group would go off and do and then expect the GNSO or

this PDP working group to take it as a directive.

And so | think at this moment, it's more of a proposal for consultation and
input. And as Phil said, we can see how far that may go. But there is an
awareness that this is an ongoing PDP and it may be a useful input. Thanks,
Phil.

Yes, and thanks, Mary, for pointing out that if they decide to go forward and
engage a legal expert and look in, you know, to this question of other
independent legal protections for IGO names and acronyms, if the report,
whatever this result of that report, the would be treated as just one more

comment by this working group.

And | want to make clear, the only thing we discussed, and that might be
delayed is the official filing of our final report if this goes forward. It's not going
to delay our work. We are going to keep pushing forward on the same basis
we’ve been pushing forward. And if we haven'’t - | think we should still aim for

completing a draft final report before Johannesburg.

And regardless of whether we formally file it, which would, you know, set the
clock ticking for GNSO Council consideration, if we don’t do that, the onus will
not be on us for any resulting delay. And that final report will not be a secret.
Everything we do is completely transparent. The text of that final draft report
will be out there in public. So it can be discussed in Johannesburg whether or

not it has been formally filed for Council consideration.

So I'll stop there and Mason is next.

Thanks, Phil. Mason Cole. | just wondered if it might be useful if we invited

Bruce or well specifically Bruce onto the next working group call just to get his
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point of view and maybe some more insight on what’s happening with the

Board, and management level.

Yes, that might be useful, Mason. The cochairs can take that under
advisement. Again, given the somewhat surprising comment of the OECD
legal counsel overnight, saying that that organization didn’t want such an
inquiry started, and | had a further exchange with the group, and (Jonathan
Pasero) said he would contact his other colleagues in the IGO world and see
if they shared that view.

So we may be discussing something that by the end of the week has come
and gone. We have to wait and see what happens. But we felt the working
group should be fully informed of this development so they didn’t hear it from
somewhere else and be surprised and think we were hiding anything from

them.

Paul Keating.

Hi, Phil. This is Paul Keating for the record. Thank you. | wanted to, so first |
disagree with one of the statements. If you look at the plethora of laws out
there that you’re going to find about consumer protection and fraud and
everything else, you are going to find a basis of some - find a basis for them

to make some sort of claim, okay?

But in reality that’s not the issue. The issue is do they have the ability to make
that claim in the context of the UDRP? Okay, under a curative rate
mechanism. That’s really the issue. Number 1, | think that - | see this as a
delaying tactic and nothing short of it because to do a survey of every single
possible law that would give them some sort of claim against some domain
registrant is a project that would take decades, okay? And it would be a
moving target and all of those laws constantly change particularly those laws

in effect in common law jurisdictions. So | think that it is a no-brainer.
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Now how do we deal with this? | would very much support us actually dealing
with this issue inside of our current report. We deal with the fact that the issue
was raised, it's a matter of the public comment period. And we address it for
the reasons | laid out, that it's well beyond the scope, it's not included within
the traditional concepts of curative right as a basis for standing for raising
such a claim, and that’s incorporating those rights within a curative process
would be well beyond the policy that supports the underlying UDRP and URS
process.

So | think we shouldn’t hide it. We should deal with it in our report. And as
George suggested, we come out affirmatively and state that we’ve are the
granted them standing so that this would not, you know, our not dealing with
this is not harming them in any fashion. And then we deal with it
straightforward as a separate set of paragraphs within the context of our

report.

And then nobody can complain about the fact that we ignored something, we
are not shoving it under the carpet. And more importantly we are shooting
this idea in the head and putting it to sleep so it doesn’t delay our work for

years to come. Thank you.

Yes thank you, Paul. And | can tell you that - my only question about your
statement would be, and let me finish and then | will let you respond, is what
would we respond to? Right now, you know, we had a full comment period,

which we extended for 30 days at the request of the GAC.

And we have not - we did not hear in that comment period or through the
entire course of this working group’s efforts for more than two years leading
up to the comment, any assertion by any IGO or anybody else that they had
any other basis for protecting their names and acronyms other than either
trademark law, which we know about, and which is the existing basis for the
ICANN existing CRPs, or what | kind of referred to as the penumbra of rights

that IGOs have asserted they have based on their special status as
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organizations with a public purpose established by nation states through

treaties.

But that’s about as far as they’ve gone in asserting some separate bases that
would justify a separate type of CRP separate and apart from the UDRP and
URS. So I’'m not quite sure what we’d respond to because no one has
asserted any other statutory basis for protection of their names and
acronyms, it’s either been trademarked or the general special status they
hold as IGOs.

That | don’t know if you have any response to that, and then we can hear
from Petter.

Yes | do. This is Pau Keating for the record again. And I’'m glad you raised
the issue because | guess number one, if we look to our original marching
orders, and the concerns that IGOs were expressing in the first place, it was
not about whether or not they had rights, it was about how do they carve out
a separate process so that they didn’t have to give up their chairs sovereign
immunity issues. So this was never a question about rights. So it doesn't
surprise me that someone didn’t come up with this during the comment

period or earlier.

But nevertheless, | don'’t think it very difficult to add in a reference paragraph
that says, you know, during the course and scope of ICANN meetings or
whatever, you know, issues were raised as to whether or not IGOs had
additional rights above and beyond trademarks. And we just deal with it, that
while they may or they may not, but it doesn’t really make a hill of beans
worth of difference because they have rights, we feel here, and that brings up

the issue of immunity, which we’ve dealt with here.

And even if we were to recognize or investigate other rights that they may
have, they still have the immunity issue to deal with so what do they get? In

other words, we show it for what it is, which is in my opinion, just a rat hole
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that someone is coming up with it at the last minute because of an
uncontrolled set of conversations in a public forum, and, you know, a
resistance from what | hear from your description, resistance from the

executive level to actually say no to these people. Okay?

And | I've said enough, but | don’t think we should go down this path. | think
that we affirmatively should deal with it in fact in a report in order to cut it off.
Thank you.

Okay, and thanks, Paul. And again we are not proposing to go down this path
and right now we don’t even know if they are going to go down the path of

retaining a new expert. Petter, go ahead.

Petter here, just quick comments on this topic, | also followed the chat here.
And well, we have already spent 30 minutes discussing this topic and | think
for the best of all of us we, as Phil pointed out, we need to keep in mind that
specific topic so far for us to deal with. It came up and it may be something to
further discussed in Johannesburg. But | definitely recommend that we are
going back to our work with going through the comments we have received

and proceed as we planned to do before this idea came out.

And as said, it may even be so that this is just an idea that will not be alive
when we arrived in Johannesburg. But now we all have knowledge about this,
and we are prepared if the topic comes up for real. But let's proceed with
going through the comments we have and make our own conclusions.
Thanks.

Yes, thanks Petter. I'd agree with that. Mary, did you have further comments,
and also | see Mason’s and Paul’s hands up. | don’t know if those are old
hands? If they are I'd ask them to put them down. But if you have a further

comment, Mary, please go ahead.
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I do, Phil. And it really is just to clarify a couple of things. One is that with
regard to the scope of our charter, in the original issue report it does clarify
that IGOs may have challenges for two reasons. And one was related to
rights in the sense that if they do not have trademarks, as not all of them do
then they wouldn’t be able to use the UDRP. I’'m not making an argument that
that’s a good case or not, I'm simply saying that the issue of rights was noted

at the outset of our PDP as was the issue of immunity.

And | just wanted to reiterate too bad however this discussion does, when,
Phil you and Petter report back on the discussion of this working group on
this idea to the Council leadership and to the discussion list, that clearly, you
know, we would not as a working group stopped our work until that

discussion is done.

And | wanted to emphasize that it really would be, if it goes ahead, input to
our group. And on top of that it's not been discussed because it's not even
clear whether it would be something that’s a supportable proposal, it's not
been discussed, you know, who the expert would be, how that person or
persons would be picked and what is the exact question to be asked. So

those things are so down the road if at all. Thanks, Phil.

Yes, and thanks for pointing that out Mary, that of course is one of the
concerns figuring out what kind of expert and finding the expert and having
the expert do whatever is required to take, based on our experience with
Professor Swaine in both selecting him and the is doing his research and
then as working with him to refine his final memo, we know it is a long
undertaking to make that kind of inquiry, even if they come up with nothing it's
going to take quite a while to find nothing if they’re going to do a

comprehensive survey of statutes around the world.

But again, you know, we spent more than 30 minutes discussing this potential

development which again, may dissipate and sink below the waves before
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the week is over. If it continues | think we will take very seriously the idea of

inviting Bruce to join our next call or the call after to discuss this with him.

I can tell you from the call with the Council leadership this morning that any
delay in the formal filing of our final report would not be viewed happily by
others in the GNSO world, particularly the contracted parties who very much
want this issue to be completed. But let’s just see what happens. And with
that | suggest we put this distraction aside and turned back and get going on
Item 3 which is the review of the public comment review tool to determine
which of many comments still warrant further review and additional working
group discussion about whether and how we should modify our initial report
before filing a final report.

It's my understanding that the group last week completed its review of all
substantive comments that contained any new facts or any arguments. So let
me start there. Does anyone believe that we are not finished, that any of the
filed comments need further discussion before we get to the next stage of
actually deciding, looking at the new material and debating which if any of
them justify modifications of the initial report? So anyone think that we still

have work to do in reviewing comments before moving onto the next stage?

And | don't hear anyone or see any hands so | take that to mean that
everyone feels that we pretty much completed that initial review on last
week’s call. And with that, we’ve got a new document up on the screen here.

| note that it's 56 pages long, which is quite a lengthy document. Since staff
prepared this document, | wonder if staff could briefly take us through it and
explain just how it's formatted and how it identifies those comments which are
new in substance or argument and which merit therefore further consideration
by this working group? So if staff could take us through it briefly and explain it

to us and then we can start plunging into it.

Hi, Phil. Thanks. This is Steve Chan.
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Phil, this is Mary, and - yes, I’'m going to ask Steve to take over here because
he was on the call with Petter last week and is more familiar with this

document than I. So Steve, please go ahead.

Yes, go ahead Steve.

Sorry, | had to - my phone just died. This is Steve Chan from staff. And | was
actually just about to put a list of the entities from which we received
comments that we reviewed last week. I'll get to that in a second. But just to

explain what this document is that we're looking at.

Itis - as | think Mary has mentioned a few times, it's a summary document an
organizational document of the comments received. It's not intended to
replace the full comments of course, but it's to help the working group look at
the comments in an organized way. So the way that this particular document
is organized is that it - maybe | can sync the document to help us all look at

the same thing.

Okay, Steve, let me ask you, and | don't know what just happened, | just lost

scroll control of the document.

Sorry, that was me, | synced - | can unsync it.

Yes, can we restore that please? Thanks. So | see there’s a color - okay, so
there’s a color key. So for concerns, divergence, agreement and new idea,
I’m going to briefly scan through the document to see where those - okay.
The first - that only crops up in a few places. Are those the only places where
- what I'm trying to ask is does this document clearly identify, now as we went
through each comment, we kind of said oh we’ve heard that one before, it's
not new. Or oh, you know, we don't think that - that's a new argument but we

don't think it has any credence and we’re not going to deal with it further.
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And then in other cases, we said oh that’s a new fact, we weren’t aware of
and need to take into consideration or that's a new argument we haven’t seen
before and should consider it. So does this document really - does it
differentiate between the things that we’ve seen and heard before or didn’t
believe even if new, required any further consideration versus the things that
we agreed on that initial review said, hey, we need to come back and
consider that further.

Thanks, Phil, for the question. This is Steve Chan again from staff. And to
answer your question directly, it does not do what you just said, it does not
marry the - this document, which is a summary of the - an organization of the
comments received with what we - the working group has determined are
possible new arguments or new information to be considered. So | can tell
you right now that we have another document that’s ready to be loaded if we

want to discuss that.

What that document contains is the collection of what staff has been able to
determine are new information or new facts that the working group might
consider. So that's a separate document at this point. It has not been married
with this document. And actually just to touch on what you mentioned earlier
about the color coding, we have not yet taken that in account that is more of a

working group function to determine the impact of the comments.

What we have done to help make this more of a - | guess the review of the
comments that are in this document a little more efficient for the readers is to
try to provide at the top of each of these comments a very brief summary of
what the comments pertains to. | think a next step could be for this document
to try to fill in that color coding based on the discussions that have taken

place to date. Hope that helps. Thanks.

Okay, Petter, | had seen your hand up and then it's down now. Did you have

anything to say on this?
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Petter Rindforth: Petter here. No it was more or less the same and | just wanted to also to

Phil Corwin:

clarify that the code keys were - as | understood it, and obviously correctly,

something for us to note when we go through these documents.

| just wanted to - before | unfortunately | have to leave the meeting for today,
but I also - | think it's on Page 2 it's a good short summarize and then
perhaps the other documents that was mentioned is better to go through to
have more of a summarized yes or no on our specific topics. So thanks and

thanks for today.

Okay, thank you, Petter and thank you for being on this call. | know you have
to leave momentarily and we’ll keep you up to date on what happens during

the remaining half of today’s call.

My view is that - | want to amend my prior statement, besides trying to
identify new facts and new arguments, we also broke out on Question 4 we
asked for specific opinions on Option 1 or 2, and most of the commenters did
not provide us with that but we did have a few and | know we noted those. So
I'd like to ask staff, you know, looking at this 56 page document, for example,
I know it leads on Page 4 with the WIPO comments and | recall quite clearly
that when we reviewed them we discussed them and said they didn’t merit
any additional consideration that we - that we didn't see anything from WIPO

that we hadn’t previously considered.

So rather than - | think it'd be more efficient if we could put the other
document that actually is based on the facts and arguments and comments
on Question 4 that we identified on our initial review because that’s where we
really want to put our effort now in giving each of those additional
consideration and discussing whether they merit modifications of the initial

report.

Mary, | see your hand up.
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Phil, and so just to close off that part, and this was - while Steve was
uploading this new document, may we suggest that we send a note to the full
mailing list after this call reminding folks to, if they haven't, take a look
through that 56 page document because we do want to be sure that
everyone’s had a chance to look at the comments and so if there’s something
that we may have missed as a group or that staff may have not identified or
picked up in the notes that you now see, that that is highlighted as, you know,
maybe one of the new facts or arguments that we might want to consider.

Okay, yes, | think that’s a worthwhile suggestion. | don't believe we’ve seen
that document before so I think it's worth mailing out to everybody so they
have a copy and can peruse it at their leisure and get back to us if they think

anything is missing or misstated in that document. I'm fine with that.

So now we have the other document up, and this document I'm happy to note
is not 56 pages long, it's one page long. And I'm surprised it's that short, but -
and | apologize for the background noise, apparently there’s a fire in my
neighborhood, got my windows open with the spring breezes. Let me hold for
one second while they pass. A lot of fire trucks. Okay, they're receding in the

distance now.

Okay, so why don't we - yes, Steve, | see your hand up.

Thanks, Phil. This is Steve again for the record. | just want to make a quick
comment to put this document into context. The source of this document is
the - so I'll say it differently, the information in this document has already
been shared in the email via the agenda. It’s largely a change from what was
shared in the agenda from the - from last week’s meeting. There was one
additional thing added, it's 4C here regarding the Go Daddy’s arbitration

requirement.
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But other than that it's largely unchanged from last week, and again, it was

shared in the agenda so...

Okay, was this document discussed last week or just made available?

The information was shared in the agenda, it was not discussed. There was
not adequate time to cover this material.

Okay. And, Steve, let me ask, does this document fully reflect all the items we
identified as new facts, new arguments or specific responses on Question 4?
I was kind of envisioning a document that on specific topics set forth, you
know, the additional facts or arguments and identified the party that had
provided them. So how comprehensive is this?

| think | might turn that one over to Mary actually.

Okay. Go ahead, Mary.

Hi, Phil, everyone, this is Mary. So to answer your specific question, it's not
comprehensive, clearly. You know, looking at it and considering that we’ve
been doing this for several weeks, | think it might - maybe be more helpful if
we did fill it out a little more, but having already that public comment review
tool that was a fairly long document as you saw, and having had the working
group work through individual comments, we haven’t take upon ourselves to

make another table or longer document.

So in short, what this document is, is the staff's attempt to bullet point list, if
you like, in summary form, the various points that were noted over the last
three weeks or so about possible new facts or arguments or perspectives and

sources of additional information that we might want to look at.

So it may be helpful if folks take a look at this and if really there’s, you know,

not much recollection about where those comments came from or we're not
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able to explain that, we can certainly as staff go back and fill that in. And to
the extent that you see some, you know, new information that may be
highlighted, and I'm thinking here for example of the OECD’s point about the
New York Convention, we can pull out those documents as well for review

between now and next week and for discussion next week if you like.

So would it help, Phil, to just take a quick look at this document...

Well, | think today’s discussion we’ve got 40 minutes left, we should tee off
this document. I'll leave it to staff as how do | want to approach it. I'd be
happy, you know, one way to deal with this would be to go back to the 56-
page document, refer to the notes that | know staff took during our review of
the comments over the comments over the past few weeks where we
specifically identified facts or arguments that we regarded as new and
meriting further consideration and just, you know, using that color coding to
identify them in the long document and that would be - that might be the

easiest way.

But I'll leave it to staff to how they want to do it, but eventually I'd like to, on a
particular topic, assemble all the comments and identify the party bringing the
facts or making the arguments to our attention. But again, so in that
document in the long document on the WIPO comment there wouldn’t be
anything to color in because we decided in our initial review that there was

nothing new there.

On the OECD, there were some new things that we agreed to come back to
and discuss further. So that might be the easier way. But I'm going to leave it
to staff, but that would identify with a little more detail the arguments made by
the - and the party making the argument and then we could - if we ever need
to, could look back at the original text of the comment and in many cases it

won'’t be required.
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So why doesn’t staff consider what would be the most efficient pay to provide
the working group with that additional detail and meanwhile | think we can
start discussing some of these - some of what we have on this single page
document and get into it. And I'll lead off on Question 1, which was we had a
number of comments saying that Article 6ter was unsuitable to be a separate
basis for standing to bring a curative rights action.

There was concern about that. There was concern about whether it should be
an independent basis. There was concern that Article 6ter notification might
be over inclusive, and permit some gaps which were not authentic, quote

unquote, to get special treatment aside from trademark rights.

And there was also concern from the IPC about any guidance that might
accompany that approach although | did note when we were discussing that
that this working group had full authority to provide guidance since we have
authority to actually recommend formal changes in the UDRP or URS, we
certainly have authority to provide guidance to experts providing the decision

making function for those CRPs.

So let me say my thinking on this, and | open it up for group discussion, is
that we might - based on the commen