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Executive Summary

The SO/AC Accountability project for Work Stream 2 had its genesis at an early stage of the CCWG-
Accountability track, when SO/AC representatives insisted on new powers to hold the ICANN
corporation accountable to the global internet community. ICANN board members and staff then asked,
“What about SO/AC accountability?” And as one of our independent experts asked, “Who watches the
watchers?” Those questions led to a creation of a Work Stream 2 project to review and recommend
improvements to accountability, transparency, and participation within ICANN SOs, ACs, and Groups
listed on page 5.

This draft report reflects several months of research and deliberation, starting with exploration of to
whom ICANN ACs and SOs are accountable. On that question, our working group reached quick
consensus: each AC and SO is accountable to the segment of the global internet community that each
SO/AC was designated to represent in the ICANN Bylaws.

This conclusion was the basis for Track 1 of our work: reviewing accountability, transparency, and
participation in ICANN with respect to the designated community of each SO/AC and Group. We were
keen to examine the extent to which SO/AC/Groups were reaching out to, and open to, members of
their designated community who were not yet participating. In Track 1 we recommend 25 “best
practices” that each SO/AC/Group should implement, to the extent these practices are applicable and
an improvement over present practices. We are not recommending changes to the ICANN bylaws to
reflect these best practices, although we recommend that future Accountability and Transparency
Review Teams (ATRT) should be encouraged to examine implementation of these best practices among
SO/AC/Groups.

In Track 2, we considered the suggestion for a “Mutual Accountability Roundtable,” originally described
as a concept where “multiple actors are accountable to each other”. That concept clashed with the
fundamental consensus that ICANN SOs and ACs are only accountable to the designated community
they were created to serve and represent. On this basis, we recommend that a Mutual Accountability
Roundtable be an optional addition to the Annual General Meeting, subject to approval of SO/AC chairs.

Track 3 was where we assessed whether the new Independent Review Process (IRP) should also become
a tool to challenge AC and SO activities. On this question, we conclude that while the IRP could be made
applicable by amending bylaws significantly, the IRP should not be made applicable to SO & AC activities,
because it is complex and expensive, and there are easier alternative ways to challenge an AC or SO
action or inaction.
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The mandate for SO/AC Accountability in Work Stream 2 (WS2)

This WS2 projects obtains its mandate and scope from ICANN bylaws and the CCWG Final report. First,
ICANN’s new bylaws reflect the CCWG Supplemental Final Proposal' on Work Stream 2 (WS2):

Section 27.1. WORK STREAM 2, (b) The CCWG-Accountability recommended in its Supplemental Final
Proposal on Work Stream 1 Recommendations to the Board, dated 23 February 2016 (“CCWG-
Accountability Final Report”) that the below matters be reviewed and developed following the adoption
date of these Bylaws (“Work Stream 2 Matters”), in each case, to the extent set forth in the CCWG-
Accountability Final Report:

(iii) Supporting Organization and Advisory Committee accountability, including but not limited to
improved processes for accountability, transparency, and participation that are helpful to
prevent capture;2

This Bylaws mandate for this project specifically mentions capture, a concern raised by NTIA in Stress
Tests 32-34, regarding internal capture by a subset of SO/AC members, and concern that incumbent
members might exclude new entrants to an SO/AC.

This WS2 project was described in greater detail in the CCWG Final Proposal, Recommendation 123:
Supporting Organizations and Advisory Committee accountability, as part of WS2.

* Include the subject of SO and AC accountability as part of the work on the Accountability and
Transparency Review process.

*  Evaluate the proposed “Mutual Accountability Roundtable” to assess viability.
* Propose a detailed working plan on enhancing SO and AC accountability as part of WS2.
¢ Assess whether the IRP would also be applicable to SO and AC activities.

Regarding the first bullet above, Recommendation 9 of the CCWG Final Proposal noted that SO/AC
accountability could be improved by the accountability review process (ATRT), which includes:

d) assessing the extent to which ICANN’s decisions are embraced, supported, and accepted by the public
and the Internet community4

In addition, Recommendation 10 of the CCWG Final Proposal noted that further enhancements to SO/AC
accountability should be accommodated through the accountability review process.’

The CCWG-Accountability recommends addressing the accountability of Supporting Organizations (SOs)
and Advisory Committees (ACs) in a two-stage approach:

* In Work Stream 1: Include the review of SO and AC accountability mechanisms in the independent
structural reviews performed on a regular basis.

* In Work Stream 2: Include the subject of SO and AC accountability as part of the work on the
Accountability and Transparency Review process

! CCWG Final Proposal, 23-Feb-2016, at https://community.icann.org/pages/viewpage.action?pageld=58723827

2 |ICANN Bylaws, 27-May-2016, p. 135, https://www.icann.org/en/system/files/files/adopted-bylaws-27may16-en.pdf

3 Annex 12 of CCWG Final Report, 23-Feb-2016, pp. 5-6, at
https://community.icann.org/pages/viewpage.action?pageld=58723827&preview=/58723827/58726378/Annex%2012%20-
%20FINAL-Revised.pdf

* Annex 9 of CCW Final Report, 23-Feb-2016, p. 11, at
https://community.icann.org/pages/viewpage.action?pageld=58723827&preview=/58723827/58726375/Annex%2009%20-
%20FINAL-Revised.pdf

® Annex 10 of CCW Final Report, 23-Feb-2016, pp. 1-4, at
https://community.icann.org/pages/viewpage.action?pageld=58723827&preview=/58723827/58726376/Annex%2010%20-
%20FINAL-Revised.pdf
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Per the Bylaws and CCWG mandates, the SOAC Accountability project team embarked on 3 tracks:

1. Review and develop recommendations to improve SO and AC processes for accountability,
transparency, and participation that are helpful to prevent capture. (Note that we look only at
SO/AC accountability within the scope of ICANN activities)

2. Evaluate the proposed “Mutual Accountability Roundtable” to assess its viability and, if
viable, undertake the necessary actions to implement it.

3. Assess whether the Independent Review Process (IRP) should be applied to SO & AC activities.

The recommendations for each track are described next.
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Track 1. Review and develop recommendations to improve SO and AC processes for
accountability, transparency, and participation that are helpful to prevent capture.

The new Bylaws tasked us to:

“review and develop ... recommendations on SO/AC accountability, including but not limited to
improved processes for accountability, transparency, and participation that are helpful to
prevent capture”

Note that we look only at SO/AC accountability within the scope of ICANN activities.

First, we assumed that “accountability” of each SO and AC is to the designated community for each
SO/AC, as defined in ICANN bylaws:

¢ ALAC s “the primary organizational home within ICANN for individual internet users”

¢ ASO is "the entity established by the Memorandum of Understanding [2004] between ICANN
and the Number Resource Organization (“NRQ”), an organization of the existing RIRs"

* ccNSO is "ccTLD managers that have agreed to be members of ccNSO”

* GACis “open to all national governments [and to] distinct economies as recognized in
international fora, and multinational governmental organizations and treaty organizations on
the invitation of the GAC through its Chair.”

* GNSO is "Open to registries, registrars, commercial stakeholders (BC, IPC, ISPCP), and non-
commercial stakeholders"

* RSSAC "members shall be appointed by the Board” to "advise the ICANN community and Board
on matters relating to the operation, administration, security, and integrity of the Internet’s
Root Server System"

* SSAC members are "appointed by ICANN board” to "advise the ICANN community and Board on
matters relating to security and integrity of the Internet’s name and address allocation
systems.”

This does not imply that each SO and AC make its decisions without regard to the broader Internet
community outside of its designated community. Rather, the global public interest is a fundamental
consideration of the ICANN board in approving and implementing advice and policy recommendations
from ACs and SOs.

Moreover, ICANN Bylaws require independent Organizational Reviews (Bylaws Sec 4.4) every 5 years,
examining each SO, Council, and AC (other than the GAC) to determine:

(ii) whether any change in structure or operations is desirable to improve its effectiveness and

(iii) whether that organization, council or AC is accountable to its constituencies, stakeholder
groups, organizations.

Second, the project team solicited documentation from each SO and AC (and from Group constituencies
and stakeholders groups) in order to review and assess existing mechanisms for accountability,
transparency, and participation. We sought response to the following questions:

1. What is your interpretation of the designated community defined in the Bylaws? For example, do you
view your designated community more broadly or narrowly than the Bylaws definition?

2. What are the published policies and procedures by which your SO/AC is accountable to the designated
community that you serve?
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2a. Your policies and efforts in outreach to individuals and organizations in your designated
community who do not yet participate in your SO/AC.

2b. Your policies and procedures to determine whether individuals or organizations are eligible
to participate in your meetings, discussions, working groups, elections, and approval of policies
and positions.

2c. Transparency mechanisms for your SO/AC deliberations, decisions and elections

2d. Were these policies and procedures updated over the past decade? If so, could you clarify if
they were updated to respond to specific community requests/concerns?

3. Mechanisms for challenging or appealing elections. Does your SO/AC have mechanisms by which your
members can challenge or appeal decisions and elections? Please include link where they can be
consulted.

4. Any unwritten policies related to accountability. Does your SO/AC maintain unwritten policies that are

relevant to this exercise? If so, please describe as specifically as you are able.
We received responses from the following SO/ACs and Groups, as of 3-Mar-2017:

ALAC (At-Large Advisory Committee)

ASO/NRO (Address Supporting Organization)

ccNSO (Country Code Names Supporting Committee)

GAC (Governmental Advisory Committee)

GNSO (Generic Names Supporting Committee)

GNSO-BC (Business Constituency)

GNSO-IPC (Intellectual Property Constituency)

GNSO-ISPCP (Internet Service Providers and Connectivity Providers)

GNSO-NCSG (Non-Commercial Stakeholders Group)

GNSO-NCUC (Non-Commercial Users Constituency)

GNSO NPOC (Not-for-Profit Operational Concerns Constituency)

GNSO-RySG (Registries Stakeholder Group)

GNSO-RrSG (Registrars Stakeholder Group)

RSSAC (Root Server System Advisory Committee)

SSAC (Security and Stability Advisory Committee)

All responses received are available at the work group wiki,
https://community.icann.org/pages/viewpage.action?pageld=59643284

Below we have detailed reviews of responses received. But first, we present a summary of our
recommended best practices.
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Summary of Best Practice Recommendations for Accountability, Transparency, and
Participation within SO/AC/Groups

Our review leads us to recommend that each SO/AC/Group should implement the following “best
practices”, where applicable to their structure and purpose:

Accountability

SO/AC/Groups should document their decision-making methods, indicating any
presiding officers, decision-making bodies, and whether decisions are binding or
nonbinding

SO/AC/Groups should document their procedures for members to challenge the
process used for an election or formal decision.

SO/AC/Groups should document their procedures for non-members to challenge
decisions regarding their eligibility to become a member.

SO/AC/Groups should document unwritten procedures and customs that have
been developed in the course of practice, and make them part of their procedural
operation documents, charters, and/or bylaws.

SO/AC/Groups should publish an annual report on what they have done during
the prior year to improve accountability, transparency, and participation,
describing where they might have fallen short, and any plans for future
improvements.

Transparency

Charter and operating guidelines should be published on a public web page and
updated whenever changes are made.

Members of the SO/AC or Group should be listed on a public web page.
Officers of the SO/AC or Group should be listed on a public web page.

Meetings and calls of SO/ACs and Groups should normally be open to public
observation. When a meeting is determined to be members-only, that should be
explained publicly, giving specific reasons for holding a closed meeting. Examples
of appropriate reasons include discussion of:

* trade secrets or sensitive commercial information whose disclosure would
cause harm to a person or organization's legitimate commercial or financial
interests or competitive position.

* internal strategic planning whose disclosure would likely compromise the
efficacy of the chosen course.

* information whose disclosure would constitute an invasion of personal
privacy, such as medical records.

* information whose disclosure has the potential to harm the security and
stability of the Internet.

* information that, if disclosed, would be likely to endanger the life, health, or
safety of any individual or materially prejudice the administration of justice.

Notes, minutes, or records of all membership meetings should be made publicly
available.

Filed comments and correspondence with ICANN should be published for anyone
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to view

Participation

Rules of eligibility and criteria for membership should be clearly outlined in the
bylaws or in operational procedures.

Where membership must be applied for, the process of application and eligibility
criteria should be publicly available.

Where membership must be applied for, there should be a process of appeal
when application for membership is rejected.

For any meetings, be they closed to members only or open to anyone, the
members have to be able to access notes, minutes, and/or recordings, subject to
exceptions for confidential matters.

A publicly visible mailing list should be in place.

A glossary for explaining acronyms used by SO/AC /Groups is recommended

Outreach

Each SO/AC/Group should publish newsletters or other communications that can
help eligible non-members to understand the benefits and process of becoming a
member.

Each SO/AC/Group should maintain a publicly- accessible website/wiki pages to
advertise their outreach events and opportunities

Each SO/AC/Group should consider creating a committee (of appropriate size) to
manage outreach programs to attract additional eligible members, particularly
from parts of their targeted community that may not be adequately participating.

Outreach objectives and potential activities should be mentioned in SO/AC/Group
bylaws, charter, or procedures

Each SO/AC/Group should have a strategy for outreach to parts of their targeted
community that may not be significantly participating at the time, while also
seeking diversity within membership ranks

Updates to
policies and
procedures

Each SO/AC/Group should review its policies and procedures at regular intervals
and make changes to operational procedures and charter as indicated by the
review.

Members of SO/AC/Groups should be involved in reviews of policies and
procedures, and should approve any revisions.

Internal reviews of SO/AC/Group policies and procedures should not be prolonged
for more than 1 year, and temporary measures should be considered if the review
extends longer.

As noted earlier, we are not recommending that the above best practices become part of ICANN Bylaws,
or that SO/AC/Groups be required to implement these best practices. However, there was significant
interest among CCWG participants to see sustained attention to SO/AC/Group implementation of best
practices. Moreover, Recommendation 10 of the CCWG Final Proposal noted that further
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enhancements to SO/AC accountability should be accommodated through the accountability review
6
process.

“In Work Stream 2: Include the subject of SO and AC accountability as part of the work on the
Accountability and Transparency Review process”

Therefore, we suggest that future Accountability and Transparency Review Teams (ATRTs) could
examine the extent to which SO/AC/Groups have implemented best practices in the areas of
accountability, transparency, participation, and outreach.

This could be added as a suggested issue in ICANN Bylaws at Sec 4.6 b, where potential ATRT issues are
listed. As an alternative to changing ICANN Bylaws, ICANN staff could add this suggested review to
documented procedures for Accountability and Transparency reviews.

Review and draft recommendations regarding SO/AC Accountability
The new Bylaws tasked us to:

“review and develop ... recommendations on SO/AC accountability, including but not limited to
improved processes for accountability, transparency, and participation that are helpful to
prevent capture”

We asked each SO/AC/Group to describe:

3. Mechanisms for challenging or appealing elections. Does your SO/AC have mechanisms by
which your members can challenge or appeal decisions and elections? Please include link where
they can be consulted.

4. Any unwritten policies related to accountability. Does your SO/AC maintain unwritten policies
that are relevant to this exercise? If so, please describe as specifically as you are able.

Review: A summary of responses and resources provided on Accountability, supplemented by
independent research by the SO/AC Accountability working group:

ALAC:

e At-lLarge is governed by a number of somewhat inter-related documents. Some are outdated and in need
of revision and others have been revised relatively recently. They include the ICANN Bylaws, which are
specific in Rules of Procedure, Operating Principles, Memorandum of Understanding between ICANN and
RALOs (actually with the organizations constituting the initial RALO members). These include:

ICANN Bylaws: https://www.icann.org/resources/pages/governance/bylaws-en/#XI-2.4

ALAC Rules of Procedure and associated documents:
https://community.icann.org/display/atlarge/Rules+of+Procedure

RALO documents (see “Organizing Documents” in left sidebar of each page) covering how the entity
operates, how decisions are made, how leadership and other positions are selected.

https://atlarge.icann.org/ralos/afralo

https://atlarge.icann.org/ralos/apralo

https://atlarge.icann.org/ralos/euralo

& Annex 10 of CCW Final Report, 23-Feb-2016, pp. 1-4, at
https://community.icann.org/pages/viewpage.action?pageld=58723827&preview=/58723827/58726376/Annex%2010%20-
%20FINAL-Revised.pdf
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https://atlarge.icann.org/ralos/lacralo

https://atlarge.icann.org/ralos/naralo

In general, we do not have rules formally appealing decisions or elections. Some RALOs rely (somewhat
inappropriately, but for historic reasons) on the United Nations General Assembly Rules of Procedure
(UNGA RoP) and those do include a number of such recourses. On the relatively rare occasion where
there has been unease over a decision, the processes within our own rules have been used to address the
issue (usually by someone requesting that the issue be re-visited).

We have only had three situations where the rules and processes we had in place could not address a
situation. One was settled somewhat easily by the RALO Leadership deciding (with the support of the
membership) to re-hold an election, but first to amend the Rules to cover the situation of a tie vote which
had caused the problem.

The other two were more problematic and occurred in one of the other RALOs. The first was (fortunately)
ultimately addressed by a serendipitous action out of our control. The second involved invocation of the
UNGA RoP and ended up in extreme crisis, which is still not settled.

The ALAC RoP do provide to the recall of all appointments (including ALAC Chair and Leadership Team)
and the dismissal of ALAC members (both those appointed by RALOs and the NomCom).

The APRALO revised RoP have comparable recall/removal procedures and it is expected that as other
RALOs revise their rules, there will be similar provisions.

ASO/NRO:

ccNSO:

Operating procedures of the NRO NC are available at https://aso.icann.org/documents/operational-
documents/operating-procedures-aso-ac/

To help clarify the work the NRO NC undertakes, an annual work plan is provided to the community. For
the current year work plan, see: https://aso.icann.org/documents/aso-ac-work-plan-2016/.

With regard to disputes or appeals of elections of members of the NRO NC, any such procedures are
found at the respective RIR election procedures. The process of decisions made by the NRO NC are
available in its Operating Procedures document found at https://aso.icann.org/documents/operational-
documents/operating-procedures-aso-ac/ .

Unwritten: The ASO is committed to the open, transparent and bottom-up nature of the multistakeholder
model and pursuant to this commitment, the ASO conducts itself accordingly.

The ccNSO has developed a range of guidelines, which define and delineate the accountability of the
ccNSO Council with respect to the ccNSO membership and broader ccTLD community. These guidelines
and rules define, inter alia, internal ccNSO relation between the ccNSO Council and membership,
allocation of travel funding, participation in working groups and newly created bodies. All these rules
should be considered internal rules in the sense of the ICANN Bylaws and can be found at
https://ccnso.icann.org/about/guidelines.htm

The general rule is that any ccTLD, regardless of its membership of the ccNSO, is always welcome to
participate in the meetings of the ccNSO, contribute to discussions, and participate in the work of the
working groups. However, only ccNSO members elect ccNSO Councilors and ICANN Board members (seats
11 and 12), as well as vote on the ccNSO policies.

With respect to the formal policy development process, the ultimate decision is with the ccNSO members,
as they will take the final vote on adoption of the recommended policy (see Annex B section 13).

The basic mechanism for appealing decisions is documented in the Rules of the ccNSO
https://ccnso.icann.org/about/ccnso-rules- dec04-en.pdf
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GAC:

GNSO:

Unwritten: discussions in the context of the enhancing ICANN’s Accountability and a survey launched by
the ccNSO Council on community’s expectations in respect to accountability of the ccNSO Council have
resulted in an increased awareness and need for transparency of the ccNSO Council decision making
process and more transparency of the ccNSO Council working methods in general. Currently the ccNSO is
developing new practices and methods through its Guideline Review Committee, and the ccNSO Council
already acts in accordance with some of these working methods, for example, by increasing community
awareness about publication of ccNSO Council meeting agendas and background materials. These new
practices &amp; working methods will become effective, after being discussed with the ccTLD community
and adopted by the ccNSO Council.

The GAC is accountable to its members, who are governments or distinct economies. GAC member
representatives are accountable to their respective individual governments. Individual governments that
are members of the GAC are accountable through their political and legal structures at the national level
as well as any international arrangements to which they may be party.

In addition to relevant sections of the Bylaws, GAC internal processes are detailed in the GAC Operating
Principles - see https://gacweb.icann.org/display/gacweb/GAC+Operating+Principles

There are no formal mechanisms by which members can challenge or appeal decisions or elections.
Advice from the GAC to the Board is generally reached by consensus. If there is no consensus, the GAC
Operating Principles (Article XIl) require the GAC Chair to convey the full range of views expressed by
members to the Board.

Unwritten: The GAC has funded, through several of its Members, an independent secretariat function,
currently carried out under contract by the Australian Continuous Improvement Group (ACIG). The ability
to have policy and procedural analysis and advice independent of ICANN corporate support has enhanced
the GAC's ability to communicate effectively with Members and the broader community on substantive
issues, and to implement many of the recommendations from the ATRT1 and ATRT2 Reviews.

All processes and procedures related to the GNSO Council and GNSO Working Groups are, in addition to
the relevant sections of the ICANN Bylaws, detailed in the GNSO Operating Procedures (see
https://gnso.icann.org/en/council/op-procedures- 01sepl6-en.pdf )

GNSO-BC:

The published policies and procedures to which the BC are accountable to are the ICANN Bylaws and
Expected Standards of Behaviors, GNSO bylaws and procedures, the CSG Charter, and the BC Charter.

The Commercial and Business Users Constituency (BC) is a member of ICANN’s Generic Names Supporting
Organization (GNSO), and is located within the Commercial Stakeholders Group (CSG) in the Non-
Contracted Parties House (NCPH). As such, it is accountable to the procedures outlined by the groups’
respective governing documents. The CSG has its own charter, at
http://www.bizconst.org/assets/docs/ICANNCSGCharter2010.pdf

GNSO Procedures, in Section 6.1.2 j state “No legal or natural person should be a voting member of more
than one Group”, so members cannot vote in more than one Constituency within the GNSO.

Further, under the BC Charter, any organization/company/association that participates in more than one
Constituency/SG should maintain a divisional separation between their work in the BC and other
Constituencies. As such, they need to identify which other Constituencies they and their organization
participate in, and identify in which specific Constituency the organization chooses to vote. Their
representative to the BC must not represent their organization in another Constituency within the GNSO.

Appeals - BC Charter (new) § 2.6 In the new BC Charter, the Executive Committee (EC) is entrusted with
responsibilities in § 2.6: BC response to questions from Work Stream 2 group on SO/AC Accountability
12-Dec- 2016 Page 3 of 1 BC_SOAC Accountability Report source documents_20161128
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Unwritten: The BC endeavors to put its policies in writing, as part of its charter. While there are unwritten
prior practices cited for some activities, we are not aware of any that are responsive to these questions.

GNSO-IPC (Intellectual Property Constituency):

The IPC is a member of ICANN’s Generic Names Supporting Organization (GNSO), and is located within the
Commercial Stakeholders Group (CSG) in the Non-Contracted Parties House (NCPH). As such, IPC
accountability is governed by the GNSO and CSG governing documents, as well as the IPC Bylaws. These
include the ICANN Bylaws and Expected Standards of Behavior, GNSO Bylaws and Procedures, the CSG
Charter, and the IPC Bylaws.

Appeal mechanisms for the refusal of a membership application or the expulsion of a member are as
follows:

Any decision of the IPC officers can be appealed to the IPCC, with the possibility of further review
by the ICANN ombudsman in accordance with the ICANN by-laws.

[The IPCC may] refuse or expel any member where on reasonable grounds it feels it is in the best
interest of the IPC to do so; provided, that any such action is subject to review by the ICANN
Ombudsman in accordance with the ICANN by-laws.

Unwritten: At the commencement of each election, the candidates participate in a “Candidate Call,” a
conference call (by phone and Adobe Connect) in which the candidates respond to questions. Questions
are posted to the IPC mailing list prior to the Call, and new questions are asked on the Call as well. This is
not a written policy.

Unwritten: The IPC has an unwritten policy that all draft public comments should be posted to the IPC
mailing list one week before the end of the comment period, so that the membership can review, discuss
and revise the draft public comment before it is submitted.

Unwritten: Informally, IPC leadership can be held accountable on the IPC mailing list at any time, or on a
membership call. Members can also raise any issue, at any time, on the IPC mailing list for the IPC’s
consideration or awareness.

Unwritten: Current IPC practice varies from the Bylaws in certain ways. IPC is undertaking a Bylaws review
and amendment process in order to bring the Bylaws in line with current practice.

Unwritten: Accountability of the IPC’s Councilors is informally maintained through the taking of detailed
notes on deliberations, decisions, and rationales of the GNSO Council in matters raised in Council
meetings. These are circulated promptly to IPC members, who are invited to raise comments, concerns
and questions on the IPC’s participation in these decisions.

GNSO-ISPCP (Internet Service Providers and Connectivity Providers):

The publis