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Coordinator: This call will now be recorded. You may now proceed. 

 

Becky Burr: Okay, is it me who’s resonating? Can you all hear me? Apologies, am I still 

resonating? Okay, I think I’m going to need to call back in unless - oh is it 

fixed now? 

 

 Great. 

 

Man: Sounds pretty good now, Becky. 

 

Becky Burr: Great, thank you, everybody. That was a scary echo for a moment there. 

Thank everybody for attending. I know it’s early in the day for some of you 

and probably very late in the day for others and we’ve had so many of these 

meetings. 

 

 But our focus today is - and in the next two calls that we have scheduled for 

work party, too, is really to focus on the comments that we’ve received and 
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then figure out how we want to go about responding to them. So what I’m 

going to do is sort of raise some of the biggest, overall comments, then ask for 

a discussion on the points. 

 

 And the first one I’d like to start with in the principles, Paragraph 187, which 

reads, ”ICANN shall have no power to act other than in accordance with and 

as reasonably appropriate to achieve its mission without, in any way, limiting 

the foregoing absolute prohibition. ICANN shall not engage in or use its 

powers to attempt the regulations of services that use the internet’s unique 

identifiers or the content that they care or provide.” 

 

 This was something that we put into the mission commitments and core values 

- and this is in the mission statement - very early on in the process. And there 

wasn’t much discussion early on. Can everybody hear me? 

 

 Aisha is asking me to speak up. Is that better? Okay, but we did, in the first 

comment round, receive a series of comments from different parts of the 

community expressing the concern that somehow this could be interpreted - 

that this prohibition on regulation of services that use the unique internet 

student’s identifiers could be interpreted to inhibit ICANN from, for example, 

enforcing voluntary commitments in gTLD on gTLD applicants -- voluntary 

commitments made in there. 

 

 And in the second comments period, we addressed why we did not think that 

was a problem. Nonetheless, the - there was - in the second round of 

comments - quite a few comments repeating the concern about - in contractual 

enforcement. There were also - there was also a comment from ALAC to the 

effect that somehow that might be interpreted as prohibiting ICANN from 

enforcing the various prohibitions related to registrations and including the 

introduction of new, top-level domain. 
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 And so I guess I have a couple of - I wanted to hear what people thought 

about the way forward on this. And I want to offer one potential solution, at 

least a part of the problem. In the - although the new stress test replaced 

specific, it’s my understanding that the concern is that somehow ICANN 

could be precluded from enforcing consensus policies. And I think that that is 

actually a misunderstanding, but I think one we can clear up because things 

that fit into the definition of consensus policy really are, by definition - and 

particularly, by definition in the amended mission statement within ICANN’s 

agreement. 

 

 So one suggestion I have with respect to this is to include a clarification that 

explicitly carves out, you know, individual voluntary commitments of this sort 

that would be made with a new gTLD application and a consensus policy. In 

both cases, I think that those are already not subject to this, but I think that we 

can address some concerns that were raised. 

 

 So I’d like to invite some discussion about that point now. And one point that 

I would also like to get some more from Alan on is the point made by - in the 

ALAC comments, in particular. So I see that Alan’s hand is up and David’s 

hand is up. 

 

 Alan, let’s start with you. 

 

Alan Greenberg: Sure. This is one that, a year ago, I would not have dreamt of complaining 

about. But since then, in various discussions - discussions that came up 

because of PICs and a number of other things - and particularly in discussions 

with NCSG, the viewers expressed that not only should ICANN not be 

concerned with content, but from their point of view, the TLD itself is content 



ICANN 

Moderator: BRENDA BREWER 

10-02-15/ 8:00 am CT 

Confirmation # 5604975 

Page 4 

and domain names are content and we should not be doing anything to restrict 

those. 

 

 I guess this discussion may have come up with (unintelligible); I can’t 

remember. It came up some time ago last six, eight months. And that scares 

me because that says once these words are in the bylaws, some panel in an 

IRP in the future may interpret them the way these people are interpreting it, 

and suddenly, ICANN doesn’t have the ability of restricting the - of restricting 

and dispensing - the TLDs once they’re all - you know, before they’re there -- 

the ability to do unconfusingly similar or, you know, anything else that may 

come up in the future that allow us to decide what TLDs should be used and 

what TLDs should not be used. 

 

 So, from my perspective, it’s the - this somehow, without getting to cloogy, 

exclude the TLD itself and makes it clear the content is the stuff that flows 

over the wires after you’ve entered the URL, so to speak, then we’re okay. 

You know, it’s not an interpretation I ever would have dreamt someone of 

taking, but I sat around a table and a half a dozen people told me that is the 

way it should be. 

 

Becky Burr: Okay, I’m going to turn to (David) in one minute, but could I just ask Alan 

whether or not it’s possible that a clear reference to this asset consensus 

policies are within ICANN’s mission and would address this? Because, for 

example, I believe in the new gTLD policy - for the new gTLD applicant 

guidebook which was a result of consensus policy development as I recall, 

there were specific provisions related to, you know, words that, for example, 

were inconsistent with, you know, fundamental human rights, you know, 

processing... 
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Alan Greenberg: And there were sections unconfusingly similar. The answer is in an ideal 

world, yes, but we happen to know that right now, at - you know, things will 

be judged as implementations that will not be judged as consensus policy. 

You know, they’re driven by the consensus policy - it’s a connection that is 

arcane and is not likely to be used, but I don’t think that quite addresses it. 

 

Becky Burr: Okay, but - and keeping in mind here that what we are talking about is 

bylaws, so one way of addressing the - this is to make sure that consensus 

policies are clearly labeled as such. But let me turn to (David). 

 

David McCauley: Thank you, Becky. Yes, David McCauley here. I just wanted to say that I 

agree with where you were going on this and the clarification is needed. And, 

obviously, coming out of - excuse me - the recent weeks is the directive to us - 

or the self-imposed directive - to become more simple. 

 

 So it’s a difficult process as we do this. But I think that the language in there 

could be cut down and I also think that it might do well to even add some 

language - I say that somewhat reluctantly - but to add language under a for 

avoidance of doubts kind of clause. And there, you could sort of put a catalog 

of things like not including PICS, not including explicitly agreed contract 

provisions and things like that. 

 

 So I would agree with that. I would think it would be well to sort of, if we 

could, where we identify things like this to see if we could get a volunteer to 

take a pass at it for this group so that it’s down to one person that has an 

action item to move it forward for the next call. And then, secondly, as to 

Alan’s concern, I have heard similar concerns. 
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 And I think (Bruce) even mentioned one in the chat on a recent call, but I 

thought it wasn’t TLDs as much as it was domain names themselves. 

Anyways, that’s it; that’s my comment. Thank you. 

 

Becky Burr: Thank you. That’s very useful. And of course, there has been some debate on 

the list that I have seen about the registration of names. Now, again, a PIC 

(unintelligible), which defines consensus policy, this - uh oh... 

 

Man: It just came up again. 

 

Becky Burr: ...okay, I think - hopefully, we got that - does specifically provide for that 

dispute about the registration of domain names in - and, specifically, that’s 

exemplified by this cyber slotting and the uniform dispute and resolution 

provision are within the definition of consensus policy. So, you know, maybe 

one of the things that we need to do is make sure that we are clearly 

describing consensus policy in the way that registries and registrars have over 

time, because there are a lot of words in registry and registrar contracts that 

aren’t in here. 

 

 Alan. 

 

Alan Greenberg: Sorry, that was an old hand. 

 

Becky Burr: Okay. So I actually do agree that it would - I’m sorry, let me see. Is there - let 

me ask staff is there is any possibility of getting Paragraph 187 from the 

second draft proposal up in front of us. I’m going to take silence as they’re 

working on it. But for... 

 

Man: They just could (unintelligible) cut and paste it into the discussion notes for 

the moment, we could at least see it. 
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Becky Burr: Okay, I - this - I just got a note... 

 

Man: I could put it into the chat, if you want. 

 

Becky Burr: I just got a note from - that would be good - to (Bernie) is working - (Bernie) 

and (Alice) and - so I know are working on it. So it should be up here. 

Meanwhile, I will read it once more and if somebody wants to put it into the 

chat, that can help. 

 

Man: Sure. It’s there. 

 

Becky Burr: Oh, there we go. So “ICANN shall have no power to act other than in 

accordance with and as reasonably appropriate to achieve its mission without, 

in any way, limited the foregoing absolute prohibition. ICANN shall not 

engage in or use its powers to attempt the regulations of services that use the 

internet’s unique identifiers or the content that they care or provide.” 

 

 So, you know, to put this in perspective, this was an extremely important 

provision and clarification that got a lot of support as we were drafting. And, 

to me, a fallback to take it out would create a, more or less, consensus issue. 

So I think we really have to focus on clarification. 

 

 Alan, I see a hand. Is that a new hand? 

 

Alan Greenberg: Yes. If we’re going to do an - you know, something, you know, shall not be 

construed as, just exclude the unique identifiers and we’re okay, at that point, 

from my perspective. 
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Becky Burr: Excluding regulation of the unique identifiers themselves. Something - is that 

what you’re - so... 

 

Alan Greenberg: No, no, no, that we’re not - sorry - in excluding things that we’re not talking 

about such as contractual conditions or something, the PICs should - the PICs 

- sorry, I haven’t had my coffee yet - the unique identifiers themselves shall 

not be - maybe I need m coffee before we do this. 

 

Becky Burr: Okay. That’s... 

 

Alan Greenberg: What I’m saying is the phrase “unique identifiers” is already used and is 

talking about the things that we are concerned that someone may say we 

cannot regulate the unique identifiers. And we want to make sure that it is 

clear the unique - regulation of the unique identifiers is, in fact, what ICANN 

is there for, and not something that we are stopping it from doing with this 

clause.  

 

Becky Burr: Okay. So I want to - I do like (David’s) suggestion of asking for a volunteer or 

to work on some language offline, but I would like to have as many comments 

in this. (Jorge) is asking for an - a question about an analysis of the comments. 

The answer is that there were nine comments in support of the language as it 

is here and there were five comments asking questions or expressing concerns 

along the lines that we have just laid, in terms of - oh, and there were actually 

- it has two provisions. 

 

 The content’s regulation, there was strong support for - that ICANN’s not a 

content regulator, but they - there - I guess there were nine questions or 

concerns about contractual enforcement issues and they were on both sides of 

discussion. Okay, (David). 
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David McCauley: Thanks, Becky. Hi, it’s (David McCauley) again. I’d like to mention, when 

we look to volunteers, I think that would be a good idea to take a pass at 

language after the - after we get our comments together. It would be nice to 

sort of try and group together similar issues. 

 

 For instance, I think, when we address this particular issue in Paragraph 187, 

it might involve that - the same effort might involve Stress Test 29 and 30 and 

some other language. And then, secondly, I just have a question. (Brenda), 

very kindly, was trying to help me with the public tool, but I’m just having a 

horrible time using the public tool no matter what browser I use. 

 

 And so I’m going through comments one by one, basically. And if anyone has 

a PDF of the tool, it would certainly be helpful to get access to it. Thank you. 

 

Becky Burr: Thank you, (David). In order to work with the public tool, what I found I had 

to do was extract just the - it was to take a kind of cut and paste of the first 

substantive rows -- in other words, in the principles, support area, issues area -

- and to cut off the, you know, the checkbox - the long PICs in order to get a 

sort of readable document offline. 

 

 Maybe we can put together a sort of streamlined version of the public tool that 

might be a little bit easier to work with on this aspect. I will check with that 

with (Steph) - I’ll work with (Steph) offline to see if we can do that. Okay, 

Kavouss. Hello, Kavouss; are you on mute? 

 

Kavouss Arasteh: (Unintelligible) such a language used saying that ICANN shall have no power 

to act, it was simply say ICANN shall act in accordance with the mission. Has 

no power to act -- what does it mean has no power to act? What language is 

that? 
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 What legal language is that? Who has (unintelligible)? And then putting 

reasonably appropriate -- who decides whether it’s reasonable or not 

reasonable? Who decides whether appropriate, not appropriate? 

 

 This is garbage. I can’t agree with this sort of (unintelligible). I don’t know 

why you put is such a very miserable, non-understandable and conflict 

arrangement. This should speak quite clear to be outside any 

misinterpretation. 

 

 The whole thing’s designed - and also saying that without foregoing absolute 

prohibition - without limiting foregoing absolute prohibition -- what does it 

mean -- absolute prohibition? 

 

 I think some very top-level lawyers has written that, but it is not understand to 

the community at all. We should revise (unintelligible). 

 

Becky Burr: So…  

 

Kavouss Arasteh: I'm very, very sorry. This is not good. You should put something that is 

implementable. This is not implementable. 

 

 You can write whatever you wish, but who can implement that with so many 

qualifiers? 

 

Becky Burr: Kavouss. 

 

Kavouss Arasteh: Please, at least reconsider the whole text. Thank you. 

 

Becky Burr: Thank you, Kavouss. I would like to point out that this language has actually 

been language that has been on the table and was first up in Frankfort in 
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January. That doesn’t say anything other than we’ve been looking at it for a 

very long time and it was a product of a whole group discussion in Frankfort. 

 

 To the extent that you have questions about clarity, obviously, if it can be 

clarified, it - we should, obviously do that. But terms like “reasonably 

appropriate” or “widely” - “coarse arbitration”, whatever, are quite familiar 

with the kinds of balancing and analysis that goes into a reasonable 

interpretation. And to the extent that there are disputes about this, of course, 

the enhanced IRP would be a way to do that. 

 

 Aisha has asked for the elaboration on what the meaning of the “foregoing 

absolute prohibition”. And that refers to the first - that “ICANN shall have no 

power to act other than accordance with and as reasonably appropriate to 

achieve its mission”. The notion here, if I can just articulate the comments that 

led to this was, that ICANN is an institution of enumerated powers, which is 

to say, in its mission statement, we are being told what its powers are and that 

there are - and if there’s - if something is not covered by its mission statement, 

then it is not within ICANN’s power. 

 

 So the mission statement which is largely the mission statement that ICANN 

has had since 2003 with some additional language that has been in the registry 

and registrar agreement since 1999 has not changed. There is no proposal to 

change ICANN’s mission at all, but the foregoing absolute prohibition is 

intended to say ICANN must act within its mission. 

 

 But if I can - (Alice) and (Brenda) and (Bernie), Kavouss seems to have been 

disconnected. So he’s not connected now. Could we go - unless Kavouss is on 

the line, could we go to Greg? Greg Shatan. 
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Greg Shatan: It’s Greg. And I guess Kavouss is not back yet. So I’ll take the invitation. I 

think there are a few different issues with this language. And although we’ve 

been looking at it for a long time, I’m not sure that it has improved with age. 

 

 Not sure where to start exactly. I think an overarching point in responding to 

Kavouss and one of the things that we have to consider is what is the process 

for bylaw drafting. We talked about having our lawyers start from where we 

leave off and to try to create implementable language and then go into a dialog 

of some sort. 

 

 We’ll get some, you know, input from (Jones Bay) or vice-versa. So I assume 

that while this is our, you know, current best attempt at framing this, that this 

is not - we’re not expecting this to go in verbatim unless, you know, the 

lawyers say it’s their - you know, this is great; we can’t improve on it or we 

disagree with what the lawyers are doing. 

 

 So maybe we need to look at this more for concepts than for actual language. 

So, clearly, the language has to express what we’re saying accurately and 

appropriately. If not, we shouldn’t (unintelligible) too low either, but this is 

not the end of the road for framing the bylaws, as far as I’m aware. 

 

Becky Burr: That is absolutely correct, Greg. This is not proposed to bylaws language, it is 

the thoughts that will be - that some combination of ICANN’s lawyers and our 

lawyers will work on to achieve implementable language. 

 

Greg Shatan: Right. So, in hindsight, you know, we could have drafted this more as an 

instruction and less as an attempt to frame it in the style of a bylaw. But - and 

as we know, that - there’s no reason to redo it, you know, for that reason. We 

are trying to express ourselves here. 
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 So - and I think, putting that aside, in terms of the language here, I think in the 

- somebody’s typing so if they could mute, that would be great - the first 

sentence you were talking about -- the “as reasonably appropriate”, you know, 

appears to be, you know, our new addition to this overall concept. It’s fairly 

obvious that ICANN has no power to act other than in accordance with its 

mission. 

 

 So I guess the issue is, you know, what are we achieving with the “reasonably 

appropriate” language? I recognize that this is, you know, language that is, 

you know, well-known and interpretive. So I have no problem with the 

language, per say. 

 

 And again, you know, this is not the end of the road for the bylaw, but is this 

now giving a power to say that the - ICANN violates the bylaw by actin 

within its mission but in a way that somehow is not “reasonably appropriate” 

but it’s somehow, you know, trying to hard or going too far or even though 

it’s within its mission, it’s somehow kind of overemphasizing one thing over 

another. 

 

 You know, is this an attempt to give us the power to kind of tell them that, 

yes, you may have the power to do this, but you’re kind of overdoing in some 

fashion? I guess that’s what it is, but it does seem like an awfully broad 

restriction beyond the restriction against going beyond the mission. So I'm not 

sure if I’m interpreting this correctly, but it does seem to give kind of a, you 

know, broad right to at least say that something is beyond what is reasonably 

appropriate to accomplish that. 

 

 It’s, you know, oddly enough, I think a best effort standard might require you 

to go beyond what’s reasonably appropriate. I’m not saying it’s - that we’re 

working on a best effort standard, but, you know, going beyond what’s 
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reasonably appropriate is sometimes applauded. But, I guess in this case, you 

know, we’re - we’ll see how that’s interpreted. 

 

 I’ll be interested to see what the - what challenges are made to things that are 

done within the mission (unintelligible) but yet are, even by some, to be 

beyond a reasonably appropriate act. Try to take the time for another minute, 

but I actually had put my hand up for another point before we got to what 

Kavouss was talking about. 

 

 One of the problems with the second sentence that we were talking about 

attempting the regulation of services. We’ve never really adequately defined 

regulations in this whole process. And regulation is typically a unilateral by a 

- an authority over those who are somehow within its jurisdiction. 

 

 So ICANN is actually not supposed to regulate anything. It’s not supposed to 

act as a regulator, period. Although, depending on how you define regulation, 

one could define all consensus policy or all policies as regulation -- anything 

that’s not explicitly agreed between the two parties could be considered 

regulation. 

 

 And if you listen to some people, even things that are agreed between two 

parties could be considered regulation if one party actually enforces. So I 

think there’s an inherent flaw - a fundamental flaw - in this because we’re 

talking about regulation as if it’s something ICANN do sometimes and not 

other times. So, really, ICANN isn’t supposed to be regulating anything as far 

as I am concerned. 

 

 And ICANN, you know - they love to say ICANN is not a regulator. Well, 

then shouldn’t they just - shouldn’t we - this could be prohibiting regulation as 

such. 
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 That kind of leaves aside the question of how we need to frame the issue with 

regard to the services that use domain names and numbers and content, and 

the like, and also - making sure that, as Alan was pointing out, unfortunately 

without the benefit of coffee, that the regulation of the - or not regulation, but 

if the - ICANN’s mission includes the exercise of its - of power, you know, 

within the system that we have - are all trying to work in to deal with issues 

relating to the unique identifiers themselves. 

 

 And, you know, certainly, if you want to get into the issue of content, you 

know, PICs are - could be a content issue. Some might even say that domain 

names themselves are content. As - if we put this up as a (unintelligible) 

EDRP has to stop, there are, you know, all sorts of - and then the issue of 

whether - you know, the whole issue of whether regulation and enforcement 

are somehow overlapping. 

 

 I just think there’s a lot of open questions last year that we really need to kind 

of bring down to earth. And, you know, I, for one, just have really - you know, 

have trouble the way that this whole thing is framed, but I’m happy to put my 

hand up and volunteer to part of a group - you know, trying to improve it and 

trying to, you know, ultimately meet the - express what the consensus position 

is here or what we’re - you know, we all agree we’re going (unintelligible) go 

for. Thanks. 

 

Becky Burr: Okay, thank you, Greg. Back - (Jorge). (Jorge), are you there? You may be on 

mute. Okay, well, we’re trying to figure out what happened to (Jorge), who 

appears to have been consumed by the telephone bug here, I see that Kavouss 

has put some alternative language on the table. 
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 Avri has also put some alternative language on the table a little bit earlier up. 

It seems to me that what we should preparing, in terms of text, is a sort of 

interpretative aid for the lawyers as they are drafting the actual language or -

and it seem to me that that might be a way to proceed. Meanwhile, I - and yes, 

as Avri points out the language that she - was from the NCSG comments - 

which, actually, I think had been on the table prior to the second comment 

round and that we just missed in the comment round. 

 

 So - and so let me just first go to Kavouss, who I know wanted to respond to 

my explanation. And then, I’m hoping we could actually ask Avri to speak to 

the points that she’s making in the chat. So, Kavouss. 

 

Kavouss Arasteh: Yes. I’m sorry my line was not good at that time (unintelligible) tested and I 

had to speak more loudly because the reception part was not good. But half 

the time, (unintelligible) was good. Sorry. 

 

 The text that was provided is not proper. It could not say ICANN has not 

power. The legal term is ICANN shall or shall not, but not has not power. 

 

 I have never seen such a text, so we should delete the term “has not power”. 

We should say ICANN shall do something or ICANN shall not do something. 

This is the legal text and if we keep it in the (unintelligible) the business, I am 

(unintelligible) requirement, but, even more simpler language “ICANN shall 

not make any attempt to regulate the services” and so forth. 

 

 So this is in a more simpler and (unintelligible) using something. It’s a lot of 

qualifiers that is the cost of the interpretation. It will be limited by the ICANN 

(unintelligible) qualifier -- reasonably - one qualifier - and the other is 

appropriate. 
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 Both have been (unintelligible) document and who decides what is reasonable, 

who decides not? Who decides if appropriate, (unintelligible)? So, we may 

(unintelligible) understandable and implementable. 

 

 I'm sorry, and I’ll (unintelligible) my language good and I’m trying to speak 

in a way that I (unintelligible). 

 

Becky Burr: Thank you, Kavouss. Avri. 

 

Avri Doria: Thank you. Avri speaking. Yes, the point I’ve been trying to make is that 

while the NCSG did support the language that was in the current draft, we 

recommended that if we were to change the language -- the recommendation -

- we could make it simpler and a stronger limitation and, thus, would propose 

ICANN shall not encourage and shall not engage in or use its powers to 

regulate services that use the internet’s unique identifiers or the content that 

they carry or provide. 

 

 Now, being clear that we supported the existing language in the document, but 

if we are going to discuss changing it, then I think we have to take all of the 

proposed (unintelligible) and not just one of them. And that’s the point I’ve 

been trying to make. But we were willing to live with the language that was in 

there, you know, going into this discussion. Thanks. 

 

Becky Burr: Thank you very much. Okay, Greg, your hand is up. Is that a new hand? 

 

Greg Shatan: Old hand. 

 

Becky Burr: (Jorge), I see your hand. Are you able to speak or you - I think the point that 

(Jorge) is making is that our - that we are supposed to be identifying areas of 
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consensus, identifying areas of refinement, areas of diversions, and potential 

options and that we should do this in writing. 

 

 I’m just going to summarize what I think our conversation has been so far and 

see whether that sort of PIC’s boxes - obviously, it’s not in writing when I say 

this. I do not hear anybody on this call, nor have I seen any comments, 

suggesting that the approach adopted by the CCWG that is ICANN is an 

institution of enumerated powers and it does not have powers that are not 

specifically granted in the bylaws, I see no exception taken with that and 

based on the two rounds of comments from their peers to be strong support for 

that. 

 

 I do see a concern - I do hear concern about the language itself, whether it is 

to elaborate whether it is practically implementable and able to be applied as 

currently written. And there are several suggestions on the table as options for 

simplifying the language. 

 

 Further, not necessarily on this call, although, clearly, in the comments and 

also, as Alan discussed earlier, there are some concerns that the language 

could be interpreted in a way that would constrain ICANN’s ability to enforce 

consensus policy, but truly voluntary - consensus policy and in all of its 

permutations, including, for example, applicant guidebook work 

(unintelligible) consensus policy. And so that’s really what we need to write 

up here. 

 

 We do have several alternative languages and approaches here. Could I ask 

for a volunteer to sort of write up - first of all, let me ask if people disagree 

with off-the-cuff summary I’ve just provided. And if there isn’t disagreement, 

could I ask for a volunteer or two to kind of capture that in writing? Greg. 
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Greg Shatan: Thanks, Becky. Overall, I do agree with your summary (unintelligible) see it 

in the transcript, but I do agree with what I’ve heard. I think, you know, 

there’s - I think you may have captured it incomplicitly (sic) but I think there 

is also no issues around defining content and its current content and the issues 

around, you know, what - things that ICANN does that already involved 

content to one extent or another without the - saying that ICANN should - I’m 

not suggesting ICANN should go into the content - the regulation business of 

(unintelligible). 

 

 But, you know, due to the inherent ambiguity of some of these words and the 

ways they’ve been pushed and pulled by different forces over time, you know, 

that, again, is going to - another one of the things that - here that’s, you know, 

far too variable. But I think that, you know, overall, you captured well what 

was being discussed. And as I said before, I’m happy to volunteer. 

 

Becky Burr: Great, I’m happy to accept your volunteering. Is there anybody else who 

would like to, you know, be - work with Greg on this or I’m also very happy 

to have Greg take this up and turn this back into the group with later 

discussion. 

 

 Okay, no good deed goes unpunished, Greg. So we look forward to us having 

that captured. 

 

Greg Shatan: I see that (David McCauley’s) also volunteered, but apparently, he was 

disduretic (sic), which I think is some sort of a urinary tract issue, when the 

summary was stated. 

 

David McCauley: I’ve recovered, Greg. Thank you. 

 

Greg Shatan: My condolences. 
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Becky Burr: I was distracted. Okay, great, perfect. Thank you guys; that’s really helpful. 

And, you know, I don’t - I hope nobody minded belaboring this, but in terms 

of comments that we got on the mission commitments and core values, this 

really was a very big issue that I think we need to address. 

 

 So if we might, let’s move on to the - let me just be - another issue - I mean, 

there were several other issues that we’ll get to - but another issue that came 

up was in the first round of comments - or in the first round of draft language, 

we had attempted to import some of the language from the affirmation of 

commitments that really specifically related to the introduction of new, top-

level domain and that was not - and this is the consumer trust and sovereignty 

concerns and whole bunch of (unintelligible) abuse and all of those issues. 

 

 In the comments that - we received comments in two flavors. One was that we 

have not imported the entire affirmation of commitment text into the core 

values. And second, that this was - the language itself was, in fact, explicitly 

related to new gTLDs. 

 

 So after a very wholesome discussion among this group and the CCWG in 

general, we made a decision to actually just take the text out of this - out of 

here and put it completely in the reviews section because, first of all, the - 

mostly because that was some best and most tasteful way of replicating that - 

moving the affirmation of commitments here. We got several comments this 

time about removing that language. 

 

 And the comments came from a variety of groups and organizations and the 

government - the U.K. government, for example. And the other objections 

were to different parts of the language. But I would like to just revisit the 

discussion that we had about what purpose that language served in the 
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affirmation of commitments and why we decided that the best way to handle it 

was to replicate it fully in the review text. 

 

 And I’m hoping that I can put - see if they’ll be ongoing this spot to talk about 

this issue a little bit more because, really, you know, as the affirmation of 

commitments, you know, the sort of - the laboring or on moving the 

affirmation of commitments in, you may have some thoughts on that - on the 

action that we took. 

 

Steve DelBianco: Yes, Becky I believe - this is Steve DelBianco - and the description you gave 

is accurate in that we had a desire to replicate the parameters of each of the 

affirmation reviews. And in two of the reviews, they started off with the word 

of a “commitment” that we tried to examine whether any time there was a 

commitment in the front-end of a review, that that be moved to core values, 

but that all other aspects of the language in a review would only go to the 

bylaws and review section and not the core values. 

 

 So I think you really described that accurately, and that was our attempt to 

cover that. Now, there have been some modifications to what the review 

parameters are as there have been modifications to bylaws, right. But the 

modifications of the review parameters in the case of to say who is or to try to 

be sure that we - would cover future generations of directory services and that 

we not lock into place aspects that board members felt were inappropriate 

from the start. 

 

 So the board presented new language about five days before the end of the 

comment period -- new language for the who is. And - the BC was the only 

one to comment on that, Becky, and the BCs found that language to be fine, 

right. It preserves the essential elements of the who is review without locking 

in the who is as the only way to accomplish directory services. 
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 But we were comfortable with that. I’m waiting to hear what the other groups, 

particularly in CSG, think about it too. But remember that people didn’t 

comment on that because the board submitted it late in the period and it 

wasn’t part of our proposal. 

 

Becky Burr: Thank you, Steve. Somebody’s asked for the text to be put up on the chat to 

send the red lines to staff and ask them to put this up. Hold on one moment 

please. 

 

 Okay, (Bernie) and (Alice) and (Brenda), I’ve just sent you an e-mail with a 

PDF that contains the red line. This was sent around after the comment period 

and I can read you the language here if people would bear with me. 

 

Alan Greenberg: Becky, its Alan. If you give me the paragraph, I can paste it into the chat. 

 

Becky Burr: Hold on. I think the problem is that we may have added it and then removed 

it. It may not have been in the first chat so I don’t think it’s actually even 

going to show up anywhere. Steve DelBianco, could you put - could you type 

the language that’s now - well, actually, maybe the - if you could point me to 

where you think it - what paragraph it is in the review text, that might be the 

easiest way to put it up. 

 

Steve DelBianco: Becky, this is Steve. It’s on my - I have to jump off because we are heading to 

the airport. But I did want to mention that the IPC pointed out that the 

affirmation of commitments Paragraph 7 somehow got lost between the first 

and second proposal. It has a transparency requirement commitment in 

Paragraph 7 of the AOC. 

 



ICANN 

Moderator: BRENDA BREWER 

10-02-15/ 8:00 am CT 

Confirmation # 5604975 

Page 23 

 It’s not part of the reviews earlier in the AOC. And we somehow lost that and 

the IPC comments are probably right about that. I think we dropped Number 

7. 

 

 I’ll leave that with you and looks anxious to read the document when you 

guys are done. And thank you very much. 

 

Becky Burr: Okay, can - where in the - our review is the - are the AOC texts? I just want to 

go to that language. 

 

Steve DelBianco: Yes, there is a whole section on AOC reviews in the comments. That’s not the 

section that staff has on the screen right now. 

 

Becky Burr: Right, what staff has on the screen is the red lines that I previously sent out 

that compares - oh, actually compares this language to the original bylaws. 

We also have a chart in the proposal itself that compares the changes that we 

made in the first place. Hold on one second; I apologize for this. 

 

 Oh, okay, so if you look at Paragraph 218 and 219 in the text, could - the 

language that we had in the first proposal is as follows. “Depending where 

feasible and appropriate on market’s mechanisms to promote and sustain a 

competitive environment in the DNS market that enhances consumer trust and 

choice”. 

 

 The objection to that came from - there was no objection to that language 

except that there was objections that it didn’t import all of the things in the 

affirmation of commitments because that enhancing could have been 

(unintelligible) into it in the affirmation of commitment related, specifically, 

to the introduction of the new gTLD. 

 



ICANN 

Moderator: BRENDA BREWER 

10-02-15/ 8:00 am CT 

Confirmation # 5604975 

Page 24 

 So when we discussed that, we decided - we took out where feasible and 

appropriate as the suggestion of the U.K. government because we have a 

balancing test that covers all of the applications of core values. And then we 

left the “sustain a healthy competitive environment in the DNS market which 

is the current language in the bylaws are being removed to (unintelligible). 

 

 That enhances consumer trust and choice because that language - because that 

was a partial carrying-over of the affirmation of commitments text that it’s 

specifically related to the introduction of new top-level domains and that it’s 

specifically related to an ongoing ATRT review. I will - what I propose to do 

is summarize the debates, the back-and-forth here, and send it around because 

I think the discussion was a little confusing because I failed to give you clear 

languages to go with. But I will take it on to draft up the kind of statements 

that we were talking about and circulate that to the group. Okay, the next issue 

that a lot of... 

 

Alan Greenberg: Becky, it’s (Alan). Could I get in before you go to the next issue? 

 

Becky Burr: Oh, I’m sorry. Yes, (Alan). I’m looking at - yes, you can get in. I got 

(unintelligible), (Alan) and (Greg) and so (Alan), since you brought this to my 

attention, I’ll start with you and go to Kavouss and then go to (Greg). 

 

Alan Greenberg: Okay, it’s very quick. The ALAC commented on the removal of consumer 

trust from this section. That came from paragraph three of the information of 

commitments which was not specifically talking about the introduction of new 

gTLDs. 

 

 It just said consumer trust in the DNS marketplace. And that’s why we 

objected to the fact that it was now only mention under the AOC reviews and 
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the AOC reviews are just - the AOC review is just focus on the introduction of 

new gTLDs. 

 

 For the consumer trust and (consumer) choice, was - it was a general 

statement, not specifically related to - I mean, choice obviously implies - is 

referring to the new gTLDs but not consumer trust. 

 

Becky Burr: Okay, thank you very much, (Alan). 

 

((Crosstalk)) 

 

Alan Greenberg: ...just noting that. Thank you. 

 

Becky Burr: Thank you. That’s helpful. Kavouss. 

 

Kavouss Arasteh: The first point, I raise it many, many, many times during the first round in the 

second round. We cannot use the goals or the (unintelligible) that ICANN will 

do that. There is no way that ICANN can claim they will do this. 

 

 The legal term is that either ICANN shall do something or shall not do 

something. The verb, the (unintelligible) will is not correct in any legal 

language. You could see will do that because you determine to do that. 

 

 But ICANN cannot say that I will do that, I’m determined to do that. We, as 

the legislators, should put something that ICANN shall do something or shall 

not do that. That is number one. 

 

 And here, still I am dealing with the private sectors and so on and so forth. It’s 

only this group. There are no others in the multi-stakeholder private sector and 

so on and so forth. 
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 And does the business and the issue including this, this is part of the private 

sector? There are many things that are not I that sector. Private sector is one 

branch of the committee. We have four branches - private sector, civil society, 

technical community or academia and then we have government. 

 

 None of them are included in the (items). There are four distinct categories of 

the communities. When we say that one is including the other? I don’t think 

that the businesses included in the private sector or - there are two distinct - 

we are complicating the issue. 

 

 Sometimes we distribute them in (four). Sometimes we say one is a part of 

that. So this is an issue that has not been solved. So two issues that - please, 

thank you. 

 

Becky Burr: Thank you. Keep in mind, Kavouss, that we’re not proposing legal bylaws 

language here but your comments regarding verb - a selection, the verb, is 

noted in will put that in the - I will put that in the language I’m putting 

together. 

 

 (Greg) has helpfully typed in the language from paragraph three or section 

three of the affirmation of commitments and he is correct that it’s the - and 

(Alan)’s comment was that the consumer trust and consumer choice in the 

DNS marketplace was in there, so that - I will also include that in my wright 

up of this. (Greg), your hand is up. 

 

Woman: (Unintelligible). 

 

Greg Shatan: Thank you. This is a request I wish I had caught before we do the second 

comment - second draft. It’s not so much a question of substance, but looking 
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at this redline, what we’re losing, and I think what (Alan) pointed out in his 

comments, is that we’re missing kind of a sense of the (unintelligible) 

between the affirmation of commitment and the language that we’ve used. So 

this is a redline against, I guess, a prior version of our own (unintelligible) I 

believe. 

 

Becky Burr: This is a redline against the original... 

 

((Crosstalk)) 

 

Greg Shatan: Against the bylaws, but not against the (actual commitment). 

 

Becky Burr: Correct. 

 

Greg Shatan: So I think we need, you know, something that shows, you know, whether it’s 

into columns are the like, what - where the affirmation of commitment - where 

each aspect of the information of commitments ended up. 

 

 And I think that - if we had such a tool and it shouldn’t be terribly difficult to 

create, what have - because the fact that paragraph seven fell through the floor 

and that paragraph three reflected broad key commitments of ICANN and 

somehow had been shrunken to a more narrow review date. 

 

 So I would just encourage, if we could ask (staff) somewhere between, you 

know, 2:00 and 4:00 am in the schedule, which is probably the only free time 

they have, to perhaps do something like that because, like, I feel that that’s not 

the only thing we’ve lost from the affirmation of commitment. 
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 And so at least, we need to be able to demonstrate with clarity, you know, 

where the affirmation of commitment went and what’s been left behind and 

what’s been taken and where it’s gone. Thank you. 

 

Becky Burr: Thank you, (Greg). That is a good suggestion. We do have in - we have a 

discussion of this in section nine but I think a (concordance) or a task might 

be very helpful so you will endeavor to get that. (Alan). 

 

Alan Greenberg: Just a qu- a very quick response to Kavouss. The reason that we added a 

laundry list of what private sector means is because there are multiple 

definitions of private sector. 

 

 Some of them are everything but government. Some are everything but 

government and civil society. Some are everything but government, civil 

society and the not - what’s the expression that’s used for... 

 

Man: NGO? 

 

Alan Greenberg: No, no, there’s an expression - the volunteer society or something like that. So 

there are multiple definitions which is why it got added to the beginning. It 

will be nice and simple if there was only one definition of civil society, but in 

different parts of the world it’s viewed quite differently. Thank you. 

 

Becky Burr: Yes, thank you. That is correct. Of course, there are - we did continue to have 

objections from governments about the retention of the private sector 

leadership language that is in there. 

 

 I would like to say, you know, we also had very strong objections from a 

number of commenters who took exception to our attempts to address the 

governmental concerns about diminishing the requirements that ICANN 
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consults with the government - or with the GAC in an attempt to find a 

solution where GAC advice was inconsistent with the bylaws. 

 

 I think that we clarified the language that the GAC can - I think that, you 

know, we may have taken a series of steps to clarify that the GAC can provide 

whatever advice at once, that ICANN has an obligation, as it does in the 

current bylaws, to engage constructively to find a mutually acceptable 

agreement. 

 

 But that, under no circumstances, can ICANN violate its bylaws, and to the 

extent it is working with the GAC to find mutually acceptable solutions, that 

mutually acceptable solution must be consistent with the ICANN bylaws. 

 

 I am inclined to sort of write up that set of issues as a whole, noting that some 

governments continue to object to private sector leadership and a number of 

people strongly object to our attempt to address the GAC concerns, to 

preserve the status quo with respect to engagement and the efforts to find 

mutually acceptable solutions to GAC advice while clarifying that under no 

circumstances, can ICANN In a manner that is in violation of the bylaws. 

 

 But that is something that clearly - that’s another (claim) here that clearly 

needs to be brought up. So do we have any volunteers to attempts to write that 

up? And so (Liz), I see your hand. Let me just say I’m not taking a hard 

position against government. 

 

 I spent many years laboring in government and value the contributions of 

governments. I am - I’m just articulating what I think is a fact in terms of can 

the (tenor) of some of the comments that were received in the public comment 

(round) regarding the manner in which we accommodated the GAC’s 

concerns on this point. 
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 So, (Liz), your hand is down some going to take that as I’ve answered your 

question. Yes, and also there were comments from ALAC and also I think we 

had a comment from (CDT) on some of the civil society end-user issues. 

(Alan), could you just give us a few words on that comment just to put it on 

the table? 

 

Alan Greenberg: Sure. Gladly. Again, like the private sector, civil society has multiple 

definitions. Most of them are very clear that civil society is composed up of 

organizations that - and goes on to describe them. 

 

 That explicitly does not talk about people. And from an at large point of view, 

we’re very much focused on, and include, members who are, simply, people. 

We also have organizations, some of whom probably say they are civil society 

and some of whom say we are not civil society. 

 

 You know, one of the interesting ones is consumer groups. Some of them very 

much say we’re civil society. Others say, “Uh-uh, we’re not. You know, we’re 

- we maybe even funded by government to protect the consumer and we’re 

not civil society.” 

 

 So there’s enough confusion and how these words are used that we felt it is 

very important to identify that civil society is not an all-inclusive term which 

includes all the aspects of at large. 

 

Becky Burr: Okay, and the solution to that would be to add in our list end users. Is that the 

proposal? 
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Alan Greenberg: I don’t remember the exact words. Again, one ends up, you know, having 

different people want different, exact wording and I can’t remember exactly 

what we had in our paragraph. I find it in a moment if you wish. 

 

Becky Burr: No, that’s okay. I think we understand this. Okay, Kavouss has indicated in 

the list that he would like to be part of a small drafting group that would now 

like to be the (repertoire). I think it’s actually the hand holder. 

 

 To have anybody from - that would like to do this? (James), I’m not sure I 

understand exactly your comment here. Do you want to expand on that? Okay, 

(James) is going to take this comment in. 

 

 Okay, just going into multiple definitions (is) a complication. And I agree. I 

think that there are lots and lots of definitions out there and we should be not 

trapped into feeling like we have to adopt a one or another. (David). 

 

David McCauley: Becky, thank you. I would be happy to raise my hand as a volunteer to work 

with Kavouss on this but subject to you and I may be talking briefly just to 

make sure I understand the assignment. It’s not a covert discussion or 

anything like that, but as I pay attention to chat sometimes I miss things. So 

I’m happy to do it. I just might need some - a little bit of direction. 

 

Becky Burr: Perfect. Okay, that’s great. And, you know, offer is accepted. Okay, and then I 

think - I’m just looking for the last issue. The last issue that I really want to 

cover generically in this conversation this morning with respect to the mission 

commitments and core values is to be global public interest issue. 

 

 We heard a lot about this in Los Angeles in terms of the sort of general 

blanket statement that the ICANN board was obligated to act in the public 

global interest in some general way. 
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 I think I’m tried to remind people that are proposal is that global public 

interest to the extent of the peers on here is that - is to recognize that it is 

something that is identified through the bottom up multi-stakeholder process. 

 

 It is not something that just appears disembodied in this, and that that was 

something that we had hit upon in our discussions, was that the - was an 

attempt to under- to really be clear and understand that the - you know, that 

the global public interest standard just disembodied and (identified us) that 

was - could follow everything. 

 

 So my question is, given the concerns that we have heard in Los Angeles, and 

some of the comments, (aren’t as) comfortable that we have been clear that - 

clear to define and a workable way what - how the global public interest is 

determined and how it is defined in the ICANN context. 

 

 Any thoughts (on this), (Greg)? Well, no, I think (Greg)’s comment is about 

the private sector and civil society and I agree that the lawyers could help us 

with this. Okay, (Greg). 

 

Greg Shatan: I think with regards to the public interest (portion), and I know we have - there 

are at least one, maybe two efforts going on within ICANN and maybe within 

the GAC, some elsewhere, that attempt to define the public interest in the 

context of ICANN. 

 

 I tend to be skeptical about these exercises on two levels. One, I think that it 

is, you know, intentionally broad and subject to ongoing interpretation, not 

just within ICANN but generally. 
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 And, in trying to define it or (bound) it, it’s kind of like trying to nail mercury 

to a wall, so good luck with that. The second thing is I think that there is - 

when it comes to something like public interest, this is an area where I think 

the self-interest of various parties, and I would even include my own party, 

will inevitably come to the fore. 

 

 And that, you know, people will want definitions of public interest that match 

up with their ideas of where public interest decisions should end up. So I 

predict a long and unsatisfying road ahead of us on that. 

 

 Nonetheless, if we’re dragged down to that road, we’ll all be on it, trying to be 

disinterested, but at the same time, self-interested and trying to find the public 

interest, whatever it may be. 

 

Becky Burr: Okay, that was very encouraging there, (Greg). (Alan). 

 

Alan Greenberg: Well, I was going to say something similar. First of all, you made reference to 

the definition in the bylaws and I didn’t think there was a definition in the 

bylaws nor will we trying to put one in right now. 

 

 But there is at least one effort, maybe multiple ones, going on at ICANN or 

will be starting to try to define it. I’ve long proposed that we not define it but 

give examples do not necessarily limit the - how it’s done in the future but, 

you know, be that as it may, I didn’t think we have a definition right now 

you’re presuming we would have one in this version. 

 

Becky Burr: No, just to clarify, you don’t have a definition of what it is but in the core 

values we say that we are ensuring (giving the) (unintelligible) and supporting 

broad and informed participation, et cetera, to ensure that the bottom multi-



ICANN 

Moderator: BRENDA BREWER 

10-02-15/ 8:00 am CT 

Confirmation # 5604975 

Page 34 

stakeholder policy development process is used to ascertain at the global 

public interest. 

 

 And that is what the limitation - that what we tried to do is basically say 

whatever the global public interest is in any particular situation, it is the output 

of that bottom-up multi-stakeholder on the development process. 

 

 I’m looking to make sure that we - I’m looking through the language here. 

And we actually have basically taken out to other references to the global 

public interest. 

 

 And I guess the question is, is that - is it enough to basically say - and you 

know, and then it’s going to have to be because I don’t know how we possibly 

define what it is in this but we comfortable that we have (unintelligible) to this 

so that it isn’t, you know, something that you can drive a truck through to 

achieve whatever outcome when months. (Alan), is your hand a new hand? 

 

Alan Greenberg: Yes it is. This is and when that I or the ALAC on ahead of time, but as you’re 

speaking, we have that right now I find really troublesome because, in fact, we 

have never had a bottom-up multi-stakeholder policy development process to 

ascertain the global public interest. 

 

 And, therefore, one could claim that we cannot invoke the public interest 

because we haven’t followed this process to define it. So that’s almost 

(unintelligible) the term public interest. 

 

Becky Burr: Okay, so I think it’s a different - it’s a slightly different - and maybe write 

something if we captured this properly, but it is a slightly different proposition 

you which is to say that the policy that is the output of the bottom up multi-
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stakeholder process, that is an articulation of the community’s view of the 

global public interest in any particular situation. 

 

 So basically what it does is equates a properly developed policy that is 

dependent - that is a product of the bottom-up multi-stakeholder process as the 

articulation of the global public interest in that instance. 

 

Alan Greenberg: Phrased that way, I would object strenuously. The current policy development 

process, it is not at all clear that it is able to address the public interest when 

there are competing - strong competing and specifically competing 

commercial interests. 

 

 And at large has made that comment a number of times in a number of 

venues, so simply saying it cannot of the PDP, therefore, it is in the public 

interest almost completely removes the board’s discretion on refusing to 

implement the policy if it’s, indeed, feels it isn’t in the public interest. And... 

 

((Crosstalk)) 

 

Becky Burr: Well, I suspect there are people who feel - I feel - I suspect there are people 

who feel equally strongly about having - but giving the Board a global interest 

- public interest trump card is unacceptable. I mean I would certainly say 

that... 

 

Alan Greenberg: That's... 

 

((Crosstalk)) 

 

Alan Greenberg: ...the multi stakeholder model. We have different opinions. 
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Becky Burr: Right. But so how do we reconcile that because I thought that the duties of 

multi stakeholder model is that we reconcile our differences of opinion 

through an appropriate bottom up policy development process, not at the turn 

over some (a more fit) authority to the Board to overrule the output of the 

appropriate, you know, the real true to multi stakeholder bottom up process. 

 

Alan Greenberg: Yes. Becky, I really don't want to turn it into a debate. But to be clear, the 

Board can't change the policy that a PDP determines but it can refuse to 

implement it because it feels it is not in the public interest.  

 

Becky Burr: But that's a different matter. That makes me - I said I feel a little bit more 

comfortable with but I think that this is an important issue that we need to talk 

about particularly. So I'm going to turn to Kavouss and then Greg. And I see 

that there are lots of comments in the chat so I hope some of the people who 

are discussing these in the chat will also speak up. Kavouss. 

 

Kavouss Arasteh: Yes. (There's five voices) here to have a conclusion. It is claimed many, many 

times that the process is a bottom up. Now some people be objecting that there 

is no bottom up process at all. 

 

 I have heard that in one of the GNSO Council meetings that I attended 

(unintelligible) participants, observers, so on, so forth. So either the term 

bottom up will be totally deleted from any text of ICANN and any declaration 

and any (speeches) or if it is there whether or not we implement that totally or 

partially we should respect that. Number 1. 

 

 Number 2. 

 

Becky Burr: Sorry. I'm sorry. 
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Kavouss Arasteh: ...in the chat. 

 

Becky Burr: Kavouss. 

 

Kavouss Arasteh: Any account whatsoever to undermine or to subordinate GAC to under any 

other community or sub community or category of community is totally 

rejected including private sector. We don't want that. (We put) that one. There 

is no such a distinction that everyone else is under the private sector. 

 

 If there is a difficulty, (what is the civil society). Alan wants to have 

thousands of definitions, he can get up - get done this work on time. So let us 

not to go too much detail and let us not subordinate any category of society 

under any other category. All four are respected. Thank you. 

 

Becky Burr: Thank you Kavouss. Greg. 

 

Greg Shatan: Thanks. Greg Shatan for the record. I do share Alan's concerns with this 

language. And not without, you know, I have no problem with the bottom up 

multi stakeholder process. It's (embedded) over all that we do. 

 

 But the idea of - at this point our bottom up multi stakeholder process has not 

explicitly identified, you know, something as say an important public interest 

goal versus some other, you know, equally important decision or finding 

through the multi stakeholder process, you know, for instance the PDP 

process that's equally important but not a public interest goal. 

 

 So I think that this is one of these road to hell is paved with good intentions 

kind of formulation. Are we now going to go through every existing 

documentation to decide whether it was developed through the bottom up 

multi stakeholder process and whether it had (been tried) as public interest 
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goal or go back after (the fact to) decide which things that were created 

through the bottom up multi stakeholder process or the important public 

interest goals and others which are not? 

 

 And the public interest includes the interest of the private sector and the 

commercial sector. It's not a question of, you know, because if the public 

interest is broad but of course, you know, (after we spend) three years 

defining it, we won't exactly know how broad and definable it is. 

 

 You know, and I think if our desire is to avoid giving the Board the public 

interest trump card, what needs to be clear is that the Board doesn't get the last 

word on what the public's interest is, yes, in contrast with fiduciary duty, 

which I think no one but a member can really challenge unless it's objectively 

a violation of fiduciary duty. 

 

 Public interest is a lot more squishy and that we - I agree completely that we 

don't want them to be able to say, you know, because it's the public interest. 

And then they look (at it) and think the end of the discussion. 

 

 You know, if there's a broad community view or even really not a broad 

community view, if there is a view that they're just wrong on the public 

interest, then there should be some ability to challenge that. 

 

 But requiring the specific context of balancing core values or reconciling core 

values to limit the input to explicitly define - identify public interest goals that 

have come from the bottom up multi stakeholder process as opposed to more 

general concept or, you know, concepts that are in the law or, in kind of 

ethical concepts or even human rights concepts, whatever they may be. 
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 You know, there should be some discretion here but there's also that the 

discretion shouldn't be beyond the reach of the community to challenge. 

Thanks. 

 

Becky Burr: Thanks Greg. Kavouss, is your had a new hand? 

 

Kavouss Arasteh: (Is something). Why in Number 5 there is no mention of government? You 

(touch on) everybody but (ex big) government. Why is that? And cannot we 

delete the portion after processing the second line and continue with (six) 

input from public? Delete all of those explanations led by (unintelligible). 

Let's make it general and remain general. 

 

 And my question was two. One, what was the reason that government are not 

in that list? And then what is the push for all this private led multi 

stakeholder? Before private led. But it is no longer private led. It is everybody. 

It is inclusiveness. You could not distinguish one between the other. You 

could not subordinate one on the other. You could not give to priorities one to 

the other. 

 

 I know the private sector are behind this. I truly respect all of them. But we 

are all together putting hand in hand and want to push thing forward. So let us 

work together. Thank you. 

 

Becky Burr: Thank you Kavouss. Obviously this was a discussion that we have had many 

times in terms of the continued - the retention of the concept of private sector 

leadership, which is indeed in the current bylaws, have been in the bylaws 

since the inception. Likewise was in the Affirmation of Commitments. 

 

 So the private sector leadership concept in private and other places in the 

bylaws reflected the consensus of this group to which I will acknowledge 
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some governments' participants objected. So maybe I (misword) consensus 

advisedly that we were going to retain the language in the current bylaws. 

 

 Now again, that is clearly something that several governments commenting on 

this have pushed back on. And that is clearly a discussion that has - that we 

have to have in parts - in - within our mandate with respect to the comments. 

 

 That is to undertaking that given that (Holly) has agreed to take on having 

noted your desire to be part of that. So I think, you know, you will obviously 

move to reflect the fact that the views of several GAC (unintelligible) are 

contrary to the language in here retaining the private sector leadership 

language. 

 

 If we can, I would really like to talk more about this public interest issue. I 

noticed a very interesting exchange between Robin and Greg. And helping 

Robin, you know, I can get you to jump into the conversation a little bit so 

that we can hear the full range of perspectives and try to figure out, you know, 

how we take this on - how we take on this issue, which clearly has come up in 

the comments. And, you know, with raising (alarming rates) and my humble 

opinion in Los Angeles. I'm not sure if Robin is on audio or not. 

 

Robin Gross: So can you hear me? 

 

Becky Burr: Yes. Thank you. 

 

Robin Gross: Okay. Great. So first let me apologize for joining late. And I'm a little reticent 

to jump into the middle of a conversation (unintelligible). And I suspect it's 

already been said by others. 
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 But I think, you know, what's really important is that we utilize the bottom up 

process at ICANN as a means of trying to figure out what that public interest 

is. If we could have an environment, if we can have a place where we got all 

of the stakeholders together and that are having to talk with each other and 

address each other, speak others concerns, I think that is the means by which 

we can come to a consensus, an agreement on what that public interest is. 

 

 That doesn't mean that we're always going to get it right. Surely we get it 

wrong sometimes too. But it - so will any other method of trying to determine 

what it is. But at the end of the day it is a bottom up process. It is of 

significant to our - in the democratic fashion trying to ascertain what that 

interest is. 

 

 And so I think that's far more important and a much better means of trying to 

improve this - trying to figure out what that interest is than moving it up to, 

you know, the village elders to go off in a room somewhere and figure out the 

hard questions for us, which is sort of the Board's - the way it currently was 

with the Board and some of the proposals around the Board having the final 

say in what the public interest is. 

 

 So I think we need to keep the power in the hands of the bottom (dwellers), if 

you will and that let's you determine (unintelligible) and those processes help 

us to ascertain what the public interest. 

 

 So again, I apologize if I said some things that are off - I've been so (glued to 

this) conversation or repetitive but I feel - I do (unintelligible). Thank you 

very much. 

 



ICANN 

Moderator: BRENDA BREWER 

10-02-15/ 8:00 am CT 

Confirmation # 5604975 

Page 42 

Becky Burr: Thank you Robin. Okay. On this one I do think that there is some work to be 

done here on this issue. I think that Kavouss and Greg have old hands up and 

that Alan's is new. But could be wrong. Yes. Alan, please go ahead. 

 

Alan Greenberg: Just a very brief comment. As Robin has said many times, the - it's fine to 

have a bottom up process but you need a level bottom up process. When you 

have half of the community well-funded and defending their own financial 

interests and the other half doing it on their own dime, taking time off from 

work, which is essentially how these things often get balanced, you do not 

have a - anywhere near a level playing field. 

 

 And those with commercial interest are very often in a very strong position to 

push through what they want without, you know, and that - you cannot 

presume that just because it's a PDP the public interest is satisfied. 

 

 You know, I don't know how you define public interest and we're going to 

have an interesting exercise talking about it but you can't presume simply 

because a - what is essentially an unbalanced process is followed that the 

public interest pops out the other end. Thank you. 

 

Becky Burr: Thank Alan. Could I ask somebody who may be more involved in this to 

spend a little bit of time telling us what is going on in the community on sort 

of its global public interest issue? Are there groups out there that are working 

on definitional - definitions? I'm just curious as to what else may be out there. 

Greg. 

 

Greg Shatan: Thanks. Greg Shatan for the record. I'm glad that Alan's sticking up for those 

of us who do this on their own dime and take time away from work to 

(unintelligible) in order to accomplish this to point out that it's not limited to 

the civil society. 
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 So maybe one day I'll figure out a way to get paid for some of this directly. 

But in any case, I digress. I think the point is we're all - I think we're trying to 

accomplish the same thing. 

 

 What's my concern is if I, you know, defining - trying to define the public 

interest only of that which has previously been defined through bottom up 

multi stakeholder process and has been identified as the public interest goal 

that we're actually tying - not only are we tying the Board's hands but we're 

tying hands against good decisions as well as autocratic decisions or 

paternalistic decisions. 

 

 And I think that, you know, trying to only deal with the public interest based 

on what has been done before, you know, maybe the thing to do is -- this is 

just and idea -- is kind of flip this on its head. (Would we) say it's a balancing 

if not violate or denigrate or be contrary to an important public interest goal 

within ICANN's mission that is identified through the bottom up multi 

stakeholder process. 

 

 That I could live with because if we have in fact identified public interest goal 

through the bottom up multi stakeholder process - I'm not saying we never 

have. But it's hardly been something we've done explicitly in any public 

processes we've done (its infosys management). 

 

 Now I could live with that, you know. We don't want these decisions to go 

farther against the public interest that we as the multi stakeholders have 

defined it. But to limit the list of things to be considered to have a predefined 

and ill-defined list of path considerations of the public interest and identify it 

as such through the bottom up multi stakeholder process I think actually does 

nobody any good. Thanks. 
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Becky Burr: Okay. Thank you very much. Alan. 

 

Alan Greenberg: Thank you. I typed in what I was going to say. But my understanding is Nora 

Abusitta who is VP of Public Policy - of Public Interest Policy as it were - 

may understanding is she's about to launch some sort of process to try to 

define or otherwise understand that the global public interest is. I've been 

heard - I've heard that now for about five months so I'm not quite sure where it 

is (in the stage). 

 

Becky Burr: Okay. Thank you. So I'm going to volunteer myself to take a shot at this. And 

I would welcome any volunteers who want to participate in a quick online 

drafting. 

 

 And what I - what we have heard all the way through, and I think that (Jorge) 

is also echoing this - is that the mix in commitments and core values I believe 

have recognized importance to the role of bottom up multi stakeholder process 

obviously properly calibrated to determine the global public interest. 

 

 And obviously when we talk about the bottom up multi stakeholder process 

we are not just talking about, you know, one group or another. We are clearly 

talking about all of the parts of the multi stakeholder process including the 

GAC, including ALAC and the various parts of the GNSO, et cetera. 

 

 And so what I heard from - in concurrence in the comments was, you know, 

whether the phrase - the sort of nailed down and not to be - to be usable and 

not to create a sort of constant blocking of policies as it was being developed. 
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 Alan has helpfully articulately his view that the - and I - may be the actual 

facts and I just need to go back into it. There's a role of the Board when it is 

exercising - and I found that helpful input. 

 

 So I'm going to try to take a quick shot at drafting up something on this point 

and I will circulate it to the group and see if we can get some discussions 

going on that line. 

 

 Greg, do you have a new hand up? No. Okay. All right. We're not quite at the 

top of the hour but we are coming to the top of the hour. I just want to recap 

the assignments here. 

 

 Greg and (David) are going to put together a discussion about the enumerated 

powers language. And of course Michael Graff to our assignment, which is to 

capture consensus, capture diversion, capture potential options and ways 

forward. So Greg and (David) have taken on that task with regard to 

Paragraph 187 and the comments that are there. 

 

 I am going to do the same with respect to the consumer trust and the 

Affirmation of Commitments language where there seems to be some 

confusion in part in our document reflecting my confusion about some of 

those things. 

 

 And I'm going to work with staff to see if we can get a document that 

compares the elements of the Affirmation of Commitments with the bylaws so 

that we can really assure ourselves that we've properly transported in those 

provisions. 

 

 David McAuley is going to work on the public - the private sector leadership 

and the comments regarding consideration of GAC advice and the changes 
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that we made to accommodate the GAC's concerns. And he's going to work 

with Kavouss on that. 

 

 And then I am going to shoot something around on the global public interest. I 

know that Kavouss has indicated in the chat that he'd like to work on that and 

I will go through the notes to see if there's anybody else who volunteered to 

work on that with me. 

 

 But I think those are our assignments coming out of today. On Monday when 

we talk, I'd like to turn to the independent review issue. What I am going to do 

is work with staff to sort of articulate the biggest issues - the specific 

paragraphs - get the specific language out there so that we will have the text in 

front of us. 

 

 And I hope to circulate that before the weekend is over so that everybody has 

it in their box before our call on Monday afternoon in Washington, D.C. And I 

hope that will help us along. 

 

 I really think that this has been a very important substantive discussion. So I 

hope people, you know, agree that we just have to struggle with this stuff and 

wrestle it into the ground. 

 

 And like everyone here, I know that this is probably all of our second or third 

day job if we're lucky and our volunteer passion if you're a little bit less lucky. 

So I really appreciate people hanging in there on this. And I see Alan's hand is 

raised. So Alan. 

 

Alan Greenberg: Yes. Thank you. I raised it before you just summarized what we're going to be 

doing. And I was going to ask for Number 1, can we have ahead of time what 

is going to be discussed. I have conflicts with some of these meetings and 
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won't be able to attend them and don't want to be left out of the discussions, 

you know, without an opportunity to make some comments ahead of time at 

least. That's Number 1. 

 

 Number 2. I will be happy to review whatever you have on the public interest 

and on the consumer trust if you want. 

 

Becky Burr: Right. Thank you Alan. Thank you very much. 

 

Alan Greenberg: If you're not sending it to the whole group then please send it to me. There are 

some other issues within the mission of core values that were really important 

to At Large. And I - are we going to be getting back to those or should I be 

just doing them in email or what? 

 

Becky Burr: No. We will be getting back to them. But maybe you and I can have just a side 

conversation at some point so that... 

 

Alan Greenberg: Sure. 

 

Becky Burr: ...I have an understanding of what the most - I mean I think a bunch of them 

that I understand and that there are responsive for but why don't you and I just 

have a... 

 

((Crosstalk)) 

 

Becky Burr: ...in the interest of time we've got to - we've got to do some focus in there. 

 

Alan Greenberg: At your convenience my schedule is not empty but I'm sure we can find some 

time. Are you on Skype? 
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Becky Burr: I am. Becky Burr I think. 

 

Alan Greenberg: I will try to find you and send you an invite. 

 

Becky Burr: Okay. Great. Thanks. 

 

Alan Greenberg: Okay. Thank you. 

 

Becky Burr: All right. Thanks everybody. I really appreciate this. I will send a text to 

everybody and anybody who wants to work on that with me is more than 

welcome to do so. So thanks to everybody for hanging in here and I will talk 

to you on Monday if not before. 

 

Alan Greenberg: Really productive meeting. Thank you. 

 

Becky Burr: Thanks everybody. 

 

 

 

 

END 


