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MEMORANDUM

TO: Legal Sub-team of the Cross-Community Working@r on Enhancing
ICANN Accountability

FROM: Sidley Austin LLP and Adler & Colvin

RE: Legal Assessment: Executive Summary & Charsidghator Model, Member
Model, and VoluntaryCollaborationModel

DATE: June10l6, 2015

Overview_& Questions

This memorandum and summary chamends the prior memorandum provided to you
on June 10, 2015, argtovides an expansion of the information providethe Memorandum
and Governance Chart that we provided to you onl &8¢ 2015 (ink). Thismemeamended
memorandum explains the distinction between standiid legal personhood in relation to
enforcement mechanism®cuses specifically on the enumerated powers,raggonds to the
following questions:

1. Can the community groups (i.e. the SOs and Atferae
any of their rights with respect to the CCWG’s “emerated
powers” if they are not legal persons?

2. Which of the enumerated powers are enforceablédy
SO/ACs, as currently organized, under the Membetemdhe
Designator model, and a model that is premisedhenlCANN
Board’s agreement to comply with the bylaws (tlee,
“voluntary model”).?

3. Does the answer to question number 2 changeeif th
SO/ACs are legal persons?

Sher-Answer

Can the community groups (i.e. the SOs and ACS)reafany of their rights with

respect to=the CCWG's "enumerated powers” if thesy ot legal persons? Ndf the SOs and
ACs are not legal persaney cannot enforcany of their rights (whether Member rights or

{00687172.DOCX; 1ACTIVE 208149129vi5




Designator rights) with respect to the CCWG's “epuated powers.” Note that by “enforce”
we mean “bring suit in court to hold another patgountable for disregarding rights.” Note
also that Designator rights are more limited thagnier rights, although both require a legal
person to enforce their respective rights.

Regardless of enforcement of rights, to particigetea Member in ICANN, California
corporate law requires &0 or ACto be a legal person (or designate an individued
be the member on its behalf). It is unclear whetalifornia corporate law also requires
Designators to be legal persons, and to avoid uhegrtainty, counsel recommends that
Designators also be formed as legal persons.

There is an important distinction between “stantiogauthority to bring a claim, and
“legal personhood,” which is necessary both to dember and to appear in court.

If the ICANN Board causes ICANN to breach the dadnle trust under which all

ICANN assets are held, or if individual directorfsSIGANN breach their fiduciary duties to

ICANN (e.q., through theft of charitable assetsediion of assets to purposes outside ICANN’s
purposes, material self-dealing that harms ICANGEIlifornia law empowers several groups to
take action in court to remedy the breach. In otherds, the law gives them “standing” to file

a complaint. _Specifically, the Members, actingegresentatives of ICANN and in the name of
ICANN, an individual director of ICANN, an officesf ICANN, or the California Attorney

General(the “AG™), each have standing to bring such suif. any party other than the AG

brings such a suit, the AG must be notified, ang meervene in the suit, at its discretion.)
Notice that a “Designator” is not listed here, hessa California law does not grant Designators
that express authority. In fact, fanyoneto bring suit alleging a breach of charitable tyrus,

for example, to enforce any IRP or arbitral decisibat is not adhered to by the ICANN Board,
he/she/it also must be a legal person, namely dividnal or legally recognized entity (such as

an unincorporated association).

thepewmnam&axccordlng v, an SO or AC must be a Iegal Qersogreate a Iegal Qerso n to
represent its interests, in order to enfolinea representative capacity on behalf of the IGAN

corporation, any of the righ{svhether Member rights or Designator righteserved tahenthat
SO or ACunder the enumerated powers in the CCWG draftqmalp Only those SO/ACs that
are legal persons can enforce any powers. To ‘eaferceable” rights, an individual or entity
must be able to go to court, and that requireth legal personhoqQdand standing If there
were a dispute between ICANN and an SO/AC, theiggadould agree to an IRP and binding
arbitration, but there would be no mechanfemthat SO or AC directlyo restrain ICANN

from acting contrary tahes¢he resultingdecisions, nor would there be a mechanism to
challenge an arbltratlon decision that exceededsd:b@e of authorlty of the arbitration panel
Genetal Of course, if
hat SO or AC had the gower to aggomt a dlrecd)othe ICANN Board, then that director, or
any other ICANN director, has standing (i.e. auithdto bring an enforcement action, but that
would depend on the director agreeing with the vigvthe community that there had been a
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breach of charitable trust, and then being wilingoring suit to remedy the breach. Finally, as
we’'ve noted previously, the AG always has the poteeintervene directly.

The threat of being able to take a party to caugfienan effective deterrent to bad
acts, but without legal personhood, the SO/ACs etinmake this airect, credible threat.

2. Which of the enumerated powers are enforceabldy®\6O/ACs, as currently
organized, under the Member model, the Designatmtein and a model that is premised on the
ICANN Board’'s agreement to comply with the bylaws.( the “voluntary collaboration model’?
Regardless of which model is used, none. If théASS are not legal persons, they are not able
to enforce directly the rights afforded to themdahe Member model would not be available to
them).

Even if the SO/ACs currently are considered Desaysa(which might be an inferred
result, but is not explicitly stated in the currdaytaws), if they are not legal persons, then the
SO/ACs cannot enforcairectly the rights that could befferdedyiven to Designatorghrough
amending the bylaws The answer is the same as the response to Quédb.1, namely, that
without legal personhood, the SO/ACs have no méarwld the ICANN Board accountable if
it chooses not to comply with the bylaws, with tR, or even with any “contract” entered into
with such SO or AC.(We put “contract” in quotes here, because caohtieav in the U.S.
requires legal personhood in order to enter intmiatract, so any agreement with an SO or AC
without legal personhood is not a legal contract.)

Moreover,as noted aboveCalifornia law requires Members of a public benefi
corporationsuch as ICANNto be legal persons, sbe-Membermedefights would not be
available to an SO/AC that does not create a lpgedon——an individual or entity such as an
unincorporated associatior—to represent its interests a Member

3. irrespenseto-Ov O v he-shert-answges;wittDoes the
answer to question number 2 change if the SO/A€demal persons? Yes. Wildgal
personhoodall of the enumerated powers are enforceable ilviamber model andertain
enumerated powers are enforceable underdheusther twomodels-and-we We refer you
to the attached summary chart for further detaiin@ A, the “Summary Chart”).

The primary takeaway is that the SO/ACs that agallentities woulchave both standing
and the necessary legal personhootécable to enforce certain enumerated powers uhder
governance documents or by contract with ICANN, éxtept for powers that are reserved
specifically to the Members (e.g. budget, stratgdpamror, andIANA function review), the
community’s enforcement rights always will be liedt by the ICANN Board’s exercise of its
fiduciary duties, and its ability to override thenomunity in the exercise of its duty.

If at least some of the SO/ACs create legal personepresent their interests in some of
the community powers, whether as Designators or bdes) it may be possible to craft a
mechanism by which those Designhators or Memberddvenforce decisions of the community
council in front of the ICANN Board, but the scopkthe enumerated powers available to the
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community still will depend on whether those legatsons become Designators or Members,
and what power is reserved to tharticular Designator or Member. See the chart for a further
details regarding those powers that are available.
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ANNEX

A

Summary Chart — Enumerated Powers

| Power

Voluntary Collaboration Model

Designator Organized
ICANN

Member Organized
ICANN

Not viablé without legal personhood, an
then subject to an agreement that may
overruled by the ICANN Board through
the exercise of its fiduciary duty

Individual SOs and ACs that are to haveKey assumption: Designators
these powers must become legal personswill be legal persons

(individuals, entities or unincorporated
associations). This is a necessary chan
for all proposed powers, but is not
repeated in each cell below.

If the SOs and ACs are not legal perso
then the model depends on voluntary

compliance by the ICANN Board with the

decisions of the community or the IRP.
As such, there is ndirect enforcement
mechanisnifor the SO or ACto restrain
the board from acting contrary to these
decisions-with-the-pessible-exeeption of
sodnea et e e a Yy
Coporesras et sien—erbienen O
chosle e dun e the Set cdlen
co—ellovihoonelos cn smae 0
1SANN__Individual directors can bring
an action, but this depends on the direq

al

agreeing that a breach has occurred,
his/her willingness to sueThis analysis

applies to each of the powers below

(hence the statement that the powers are

not viable), but is not repeated.

dViable under bylaws with

beontract or “springing”
resignation that takes effect o
vote of no confidence.

(individuals, entities or
genincorporated associations).
This is a necessary change fd
all proposed powers, and is
assumed in our answers. Thig
ngssumption is not repeated in
each cell below.

tor
nd

Viable under bylaws with
contract or “springing”

nresignation that takes
effect on vote of no
confidence.

Members must be legal
persons (individuals,
entities or unincorporated
rassociations). This is a
necessary change for all
proposed powers, but is
not repeated in each cell
below.

Not viable without legal personhood, an
then subject to an agreement that may
overruled by the ICANN Board through
the exercise of its fiduciary duty

dViable under bylaws
be

Viable under bylaws

Not viable without legal personhood, an
then subject to an agreement that may
overruled by the ICANN Board through
the exercise of its fiduciary duty

dViable under bylaws

be
Designators cannot initiate
bylaws amendments, only
approve or reject board
proposed amendments

Viable under bylaws

Members can change
bylaws without board
approval. Board approval
required to change article

U7

Not viable without legal personhood, an
then subject to an agreement that may
overruled by the ICANN Board through
the exercise of its fiduciary duty

dViable under bylaws
be

Viable under bylaws

Approval not viable for anyone other thg
Members;

Reconsideration right viablgvith legal
personhoodput with limits on how often

and not ultimately binding

arApproval not viable for anyone
other than Members;

Reconsideration right viable
but with limits on how often
and not ultimately binding

> Approval right viable
under bylaws;

Reconsideration right
viable under bylaws

Approval not viable for anyone other thg
Members;

Reconsideration right viablgvith legal
personhoodput with limits on how often

and not ultimately binding

arApproval not viable for anyone
other than Members;

Reconsideration right viable
but with limits on how often
and not ultimately binding

> Approval right viable
under bylaws;

Reconsideration right
viable under bylaws

Approval not viable for anyone other thg
Members;

Reconsideration right viablgvith legal
personhoodput with limits on how often

arApproval not viable for anyone
other than Members;

Reconsideration right viable
but with limits on how often

and not ultimately binding

> Approval right viable

under bylaws;

Reconsideration right
viable under bylaws

and not ultimately binding

! Throughout this chart, “viable” is used to mearfioeceable through a judicial process (includingelmforcement of contracts
consistent with the Board’s fiduciary duties).
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ANNEX A
Summary Chart — Enumerated Powers
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