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Annex 06 — Recommendation #6: Reaffirming ICANN'sCommitment to
Respect Internationally Recognized Human Rights

1. Summary

The subject of including a Commitment to Human Rsgh the ICANN Bylaws has
been extensively discussed by the CCWG-Accountgbili

The CCWG-Accountability sought legal advice on vitegt upon the termination of the
IANA Functions Contract between ICANN and the NTIEANN'’s specific Human
Rights obligations could be called into questidinwas found that, upon termination of
the Contract, there would be no significant imgaciCANN’s Human Rights
obligations. However, the CCWG-Accountability reasd that a commitment to
Human Rightshould be includedin ICANN’s Bylaws in order to comply with the
NTIA criteria to maintain the openness of the Intr

This proposed Draft Bylaw on Human Rights wouldfiea ICANN’s existing
obligations within its narrow scope and Missiong avould clarify ICANN's
commitment to respecting Human Rights.

Amendments to the proposed Draft Bylaw text sincaftt®2 aim to prevent Mission
expansion or ‘Mission creep’ by stating that ICANNommitment to respect
internationally recognized Human Rights is conddi¢teithin its mission and in its
operations.

The proposed Draft Bylaw does not impose any eefaent duty on ICANN, or any
obligation on ICANN to take action in furtherandeloe Bylaw.

Additionally, the CCWG-Accountability has identifieseveral work areas that need to
be undertaken as part of Work Stream 2 in ordé&nltp operationalize ICANN's
commitment to Human Rights, including the developtd a Framework of
Interpretation.

To ensure that the work assigned to Work Streaak@stplace, the CCWG-
Accountability proposes that an interim Bylaw tbatlines the specific areas to be
addressed is added to the current Bylaws. ThasimtBylaw will exist temporarily in
the ICANN Bylaws up until a Framework of Interprigba for the actual Human Rights
Bylaw is published.
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2. CCWG-Accountability Recommendations

ADD:
COMMITMENT TO
HUMAN RIGHTS

BYLAWS

. Include a Bylaw with the following intent in WS1 Benmendations:

0 “Within itsmission and in its operations, ICANN will respect internationally
recognized human rights. This commitment doegremy way create an
obligation for ICANN, or any entity having a relatiship with ICANN, to protect
or enforce human rights beyond what may be reguisedpplicable law.In
particular, this does not create any additiomdiligation for ICANN to respond to
or consider any complaint, request or demand segtia enforcement of human
rights by ICANN.”

o In order to ensure that the Human Rights relatekistéhat are allocated to Work
Stream 2 take place, the CCWG-Accountability prgsaes draft interim Bylaw,
which must be adopted as part of Work Stream le ifiterim Bylaw would
convey the following:

“Bylaw xx will be implemented in accordance witle fhamework of
interpretation to be developed as part of “Workeaim 2” by the CCWG-
Accountability or another cross-community workimgup chartered for such
purpose by one or more Supporting OrganizationAdvisory Committees. This
group must be established promptly, in order toettegy an appropriate
framework of interpretation as promptly as possiblet in no event later than
one year after Bylaw xx is adopted(This interim Bylaw will exist temporarily
in the ICANN Bylaws up until a Framework of Integpation for the actual
Human Rights Bylaw is published.)

. Include the following in Work Stream 2 Activities
The CCWG-Accountability identified several work asethat it recommends should be
undertaken as part of Work Stream 2 in order ty fopperationalize ICANN's

commitment to Human Rights:

. Development of a Framework of Interpretation far uman Rights Bylaw
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. Consider which specific Human Rights conventionstber instruments should
be used by ICANN in interpreting and implementihg Human Rights Bylaw

. Consider the policies and frameworks, if any, if&&NN needs to develop or
enhance in order to fulfil its commitment to HunRights

. Consistent with ICANN's existing processes andgeots, consider how these
new frameworks should be discussed and draftedgore broad
multistakeholder involvement in the process

. Consider what effect, if any, this Bylaw will hasa ICANN's consideration of

advice given by the Governmental Advisory Commit8AG) ~_ — - Comment [ 1]: Should GAC advice be the only
””””””” advice mentioned?

. Consider how, if at all, this Bylaw will affect hol ANN'’s operations are
carried out

. Consider how the interpretation and implementatibiis Bylaw will interact
with existing and future ICANN policies and proceekl

3. Detailed Explanation of Recommendations

As part of the discussion on the inclusion of a HarRights Bylaw, the CCWGAccountability
requested analysis from its legal counsel abouthdngupon the termination of the IANA
Functions Contract between ICANN and the NTIA, IOAN specific Human Rights obligations
could be called into question. The key aspectaaf®llows:

. Only nation states have direct Human Rights ohligatunder international law.
However, private sector organizations exquired to comply with all applicable lays
including those related to Human Rights.

. Upon termination of the Contract, there would besigmificant impact on ICANN’s
Human Rights obligatiorts.

However, the CCWG-Accountability reasoned thatrmmitment to Human Rightshould be
included in ICANN's Bylaws in order to comply with the NTlAriteria to maintain the
openness of the Internet. These criteria incluee éxpression and the free flow of information.

Further, the CCWG-Accountability emphasized thatiagla commitment to Human Rights to
the ICANN Bylaws should not lead to an expansiotC#NN's Mission or scope. While there
was general agreement that ICANN should commiespect Human Rights within the limited
scope of its Mission, any type of external enforeetror regulatory activity would be wholly out
of scope.

! See the 29 July 2015 memorandum here:
https://community.icann.org/download/attachmenta@s¥ 18/Memo %20%20%201CANN%20%20H
uman%20Rights%200bligations.pdf?version=1&modifimabate=1438504619000&api=vAll other legal
documents provided are available at https://comtpticdnn.org/x/OiQnAw
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The CCWG-Accountability also disagreed with angmipt to single out any specific Human
Rights (such as ‘freedom of expression’) in theposed Draft Bylaw text on the basis that
Human Rights cannot be selectively mentioned, esipbd or applied since they arpiversal,
indivisible, interdependent and interrelated

Draft Bylaw on Human Rights

Responding to public comments received on Secoadt Proposal that expressed concerns
about potentially expanding ICANN’s Mission and tiek of appearing to prioritize some
Human Rights over others, the CCWG-Accountabilitgsents the following proposed draft
Bylaw for consideration:

“Within its mission and in its operations, ICANNlwiespect internationally recognized human
rights. This commitment does not in any way creat®bligation for ICANN, or any entity
having a relationship with ICANN, to protect or erde human rights beyond what may be
required by applicable law. In particular, thissdmot create any additional obligation for
ICANN to respond to or consider any complaint, esjuor demand seeking the enforcement of
human rights by ICANN.”

Operationalizing the Commitment to Human Rights

The CCWG-Accountability has identified several @tigs that it recommends be undertaken as
part of Work Stream 2 that will fully operationadiZxCANN’s commitment to Human Rights.
Work Stream 2 focuses on accountability topicsafbich a timeline for developing solutions
and full implementation may extend beyond the IASR#&wardship Transition. To ensure that
these Work Stream 2 activities are implementedQ@®VG-Accountability requires that a
Bylaw be adopted as part of Work Stream 1.

FRAMEWORK OF
INTERPRETATION

WORKSTREAM 2 |

CCWG-
ACCOUNTABILITY

WORKSTREAM 1

IANA
STEWARDSHIP
TRANSITION

1

INTERIM HUMAN RIGHTS BYLAW > HUMAN RIGHTS BYLAW IMPLEMENTATION

The new Bylaw will state that the proposed draftidin Rights Bylaw is to be implemented in
accordance with the Framework of Interpretationicihvill be developed as part of Work
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Stream 2. The Bylaw proposed for adoption asqaiork Stream 1 will be used for a limited
period of time only, up until the Framework of Irgeetation is published.

The CCWG-Accountability states that the group thiditwork on developing the Framework of
Interpretation must be established as soon ashpess that the Framework can be published no
later than one year after the Bylaw is adopted.

The Human Rights-related activities to be addregs&dork Stream 2 are:
. Developing a Framework of Interpretation for thdaBy

. Considering which specific Human Rights conventionsther instruments should
be used by ICANN in interpreting and implementihg Bylaw

. Considering the policies and frameworks, if angt#CANN needs to develop or
enhance in order to fulfill its commitment to HumRights

. Considering how these new frameworks should baidgs and drafted to ensure
broad multistakeholder involvement in the processsistent with ICANN's
existing processes and protocols

. Considering what effect, if any, this Bylaw willlv@on ICANN's consideration of
advice given by the Governmental Advisory Committee

. Considering how, if at all, this Bylaw will affebiow ICANN'’s operations are
carried out

Considering how the interpretation and implemeatatf this Bylaw will interact with existing
and future ICANN policies and procedures

In order to ensure that the Human Rights relateldstthat are allocated to Work Stream 2 take
place, the CCWG-Accountability proposes a draftrimh Bylaw, which must be adopted as part
of Work Stream 1. The interim Bylaw would convég tfollowing:

“Bylaw xx will be implemented in accordance witle fhamework of interpretation to be
developed as part of “Work Stream 2" by the CCW@dAmtability or another cross-
community working group chartered for such purpbg®ne or more Supporting
Organizations or Advisory Committees. This growsinbe established promptly, in
order to develop an appropriate framework of intetption as promptly as possible, but
in no event later than one year after Bylaw xxdsgted.”

This interim Bylaw will exist temporarily in the IENN Bylaws up until a Framework of
Interpretation for the actual Human Rights Bylavpiglished.

Finally, the CCWG-Accountability recognizes thanare commitment in the bylaws is not
sufficient. The development of Frameworks for fptetation and implementation are required
to ensure that this Bylaw does not expand ICANNG@pe or Mission or have a negative impact
on ICANN's operations.
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4. Changes from the ‘Second Draft Proposal on Work Stam 1 Recommendations’

In the Second Draft Proposal, the CCWG-Accountghilioposed two possible ways that a
reference to Human Rights could be added into ICANBYlaws, which were rejected:

Within its Mission and in its operations, ICANN Wile committed to respect the
fundamental Human Rights of the exercise of frggession and the free flow of
information.

Within its Mission and in it operations, ICANN wlle committed to respect
internationally recognized fundamental Human Rights

In the third draft these options have been repladéud the following bylaws:

“Within its mission and in its operations, ICANN lwiespect internationally
recognized human rights. This commitment doesmahy way create an
obligation for ICANN, or any entity having a relatiship with ICANN, to protect
or enforce human rights beyond what may be requiyegpplicable law. In
particular, this does not create any additionaigattion for ICANN to respond to or
consider any complaint, request or demand seekimgriforcement of human
rights by ICANN.”

“Bylaw xx will be implemented in accordance withetiramework of interpretation
to be developed as part of “Work Stream 2" by tiBAE5-Accountability or

another cross-community working group charteredstmh purpose by one or more
Supporting Organizations or Advisory CommitteeisTgroup must be established
promptly, in order to develop an appropriate frameuwof interpretation as
promptly as possible, but in no event later thae year after Bylaw xx is adopted.”

This interim Bylaw will exist temporarily in the IENN Bylaws up until a
Framework of Interpretation for the actual HumagtRs Bylaw is published.

Finally, the CCWG-Accountability recognizes thanare commitment in the bylaws is not
sufficient. The development of Frameworks for fptetation and implementation are required
to ensure that this Bylaw does not expand ICANNG@pe or Mission or have a negative impact
on ICANN's operations.

5. Stress Tests Related to this Recommendation

6. How does this meet the CWG-Stewardship Requiremerits

7. How does this address NTIA Criteria?

Support and enhance the multistakeholder model

Maintain the security, stability, and resiliency ofthe Internet DNS
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Meet the needs and expectation of the global custems and partners of the IANA services

Maintain the openness of the Internet

NTIA will not accept a proposal that replaces the NIA role with a government-led or an
inter-governmental organization solution
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