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Annex 02 - Recommendation #2: Empowering the commity through
consensus: engage, escalate, enforce

1. Summary

Engagement

» Today, the ICANN Board voluntarily consults withrethommunity on a variety of
decisions including the annual budget and charg#setiICANN Bylaws. To gather
feedback, the ICANN Board uses mechanisms suchilali gonsultations and
information sessions to gauge community supporfandentify issues on the topic.
These consultation mechanisms are referred to &mgagement process.’

» The CCWG-Accountability is recommending that engaget processes for specific
processes be constituted in the Fundamental BylaMthough the ICANN Board
engages voluntarily in these processes todayreb@mmendation would formally
require the ICANN Board to undertake an extens@regagement process’ before
taking action on any of the following:

(0]

(0]

(0]

(0]

(0]

Approving ICANN’s Five-Year Strategic Plan
Approving ICANN’s Five-Year Operating Plan
Approving ICANN’s Annual Operating Plan & Budget
Approving The IANA Functions Budget

Approving any modifications to Standard or FundataleBylaws

« Ifitis determined that there is divergence betwte ICANN Board and the
community during the engagement process, the contynuay choose to use a
Community Power as an Empowered Community by way respective ‘escalation

process.’

e The community may begin an ‘escalation process’ to:

(0]
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Reject a Five-Year Strategic Plan, Five-Year Opega®lan, Annual
Operating Plan & Budget or the IANA Functions Butdge

Reject a change to ICANN Standard Bylaws.
Approve changes to Fundamental Bylaws and/or Aeﬂidf{ Incorporatic}rl./ -
Remove an individual ICANN Board Director.

Recall the entire ICANN Board.

Comment [1]: The Summary of the CCWG
Findings and Recommendations, and Annex 4,
sometimes refer to the Articles of Incorporation ag

part of the to be designated “Fundamental Bylaws.”

The Articles occupy a higher place in the hierarch
of corporate organizational documents (the Articlg
are the document by which the corporation actual
is created), and Annex 2 (here and in the simigar |
under the heading Detailed Explanation of
Recommendations) correctly reflects that that
Fundamental Bylaws and Atrticles are different.
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o] Initiate a binding Independent Review Process (@laepanel decision is
enforceable in any court recognizing internaticrlitration results).

o] Reject ICANN Board decisions relating to reviewdANA functions,
including the triggering of Post-Transition IANAsration.

Escalation Process

e The ‘escalation process’ can differ, sometimesifmtly, from one Community
Power to another.

» One of the most standardized versions of the esmalprocess is required for all
Community Powers to ‘reject’, removing individuabMinating Committee
appointed Board Directors or recalling the enticaBl (Note: the Power to reject
changes to Standard Bylaws does contain speciairésathat are covered in the
Recommendation #4: Ensuring community involvemeriCANN decision-making:
five new Community Powers).
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This escalation process is comprised of the folhmgsteps:

An individual starts a petition in a Supporting @nization or Advisory
Committee that is part of the Empowered Commursige( Recommendation #1:

Establishing an Empowered Community for enforcimgr@nunity Powers). __ - - Comment [ 2]: Suggest deleting to conform tex
””” to other descriptions of the steps elsewhere in the
document.

= If the petition is approval by that Supporting Qrgation or Advisory
Committee, it seeks the approval of at least omitiadal Supporting
Organization or Advisory Committée that is partred Empowered

Community _ - -| Comment [ 3]: Suggest deleting to conform tex
777777777777777777777777777777777777777777 to other descriptions of the steps elsewhere in the
document.

If the threshold is not met, the escalation processmsinated.

. Elseif the threshold is met, an open conference calfganized to
discuss the issue of the petition.

ICANN hosts a conference call that is open to ithe community.

= If the ICANN Board and the Empowered Community canlvestheir
[issues on the conference call, the escalation gsasgerminated.

= Elseif not, the Empowered Community must decide ifishes to hold a
Community Forum to discuss the issue further.

The Empowered Community decides whether to holdmr@unity Forum.

= If the threshold for holding a Community Forum is matt, the escalation

_ — | Comment [ 4]: These phases do not involve th
sole designator/Empowered Community, but do
involve the community. Recommend simply
“community.”




= Elseif the threshold for holding a Community Forum istyit will be
organized.

4, An open 1-2 day Community Forum is organized for iamterested stakeholder in
the community to participate.

= [If the ICANN Board and the Empowered Community caolvestheir
issues at the Community Forum the escalation psosgerminated. - - comment [ 51: See comment abo ]
= Elsethe Empowered Community must decide if it wisheade its
Community Power.
5. The Empowered Community considers use of a Commiutver
. If the threshold to use a Community Power is not orahere is more
than one objection, then the escalation processmnsnated.
= Elseif the threshold is met for using the Community lRovand there is
no more than one objection, the Empowered Commauanityses the
ICANN Board of the decision and asks it to complghvthe decision (As
outlined in the Fundamental Bylaws for this Comntyifiower).
6. The Empowered Community advises the ICANN Board
= If the Empowered Community has decided to use its potweill advise
the ICANN Board of the decision and direct the Rbtar take any
necessary action to comply with the decision.
« If the ICANN Board refuses or fails to comply, the Exwered Community decides
whether to begin the ‘enforcement process.’
Enforcement
» Ifthe ICANN Board refuses or fails to comply wiihdecision of the Empowered
Community using a Community Power, the Empowereth@anity must decide if it
wishes to begin the ‘enforcement process.’
» The enforcement process can proceed in two ways:
1. Initiate mediation and community Independent Revilracess
procedures
2. Initiate an escalation process to recall the en@®NN Board | - ‘{Comment [6]: Consider nating the possibility of
a partial Board reca

» The ‘escalation process’ may terminate with a r&swh or proceed into an
‘enforcement process’. The results of both enfioreet processes are legally
enforceable in court.
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2. CCWG-Accountability Recommendations

» Establish a Fundamental Bylaw that requires theNSIABoard to undertake an
extensive ‘engagement process’ before taking actioany of the following:

o] Approving ICANN’s Five-Year Strategic Plan
o] Approving ICANN’s Five-Year Operating Plan
o] Approving ICANN’s Annual Operating Plan & Budget
o] Approving The IANA Functions Budget
o] Approving any maodifications to Standard or FundatakeBylaws
* Include the ‘engagement process’ and the ‘enfore¢m®cess’ in the Fundamental
Bylaws. Note: The escalation processes for eachmmity Power is outlined in

Recommendation #4: Ensuring community involvemerdCANN decision-making:
five new Community Powers.

3. Detailed Explanation of Recommendations
Engagement

» Today, the ICANN Board voluntarily consults withrethommunity on a variety of
decisions such as the annual budget and changies lGANN Bylaws. To gather
feedback, the ICANN Board uses mechanisms suchlag gonsultations to gage
community support and/or identify issues on thedofhese consultation
mechanisms are referred to as an ‘engagement grbces

e The CCWG-Accountability is recommending that tmgagement process be
constituted in the Fundamental Bylaws. Although fEBANN Board does voluntarily
participate in this process already, this recomragod would require the ICANN
Board to undertake an extensive ‘engagement prooefwe taking action on any of
the following:

o] Approving ICANN’s Five-Year Strategic Plan
o] Approving ICANN’s Five-Year Operating Plan
o] Approving ICANN’s Annual Operating Plan & Budget

o] Approving The IANA Functions Budget

o] Approving any modifications to Standard or Fundaméﬂylaw# - ‘{Comment [7]: Add “or the Articles of
7777777 Incorporation.

« Ifitis determined that there is divergence betwte ICANN Board and the
community during the engagement process, the contynuay choose to use a
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Community Power as an Empowered Community by way respective ‘escalation
process.’

e The community may begin an ‘escalation process’ to:

o] Reject a Five-Year Strategic Plan, Five-Year Opega®lan, Annual
Operating Plan & Budget or the IANA Functions Butdge

o] Reject a change to ICANN Standard Bylaws.

o] Approve changes to Fundamental Bylaws and/or Aasidﬂ Incorporatic}n./ = ‘[Comment [8]: Same comment as page 1 of
B Annex 2.

o] Remove an individual ICANN Board Director.
o] Recall the entire ICANN Board.

o] Initiate a binding Independent Review Process (@laepanel decision is
enforceable in any court recognizing internaticrlitration results).

o] Reject ICANN Board decisions relating to reviewdANA functions,
including the triggering of Post-Transition IANAsation.

Escalation

The ‘escalation process’ can differ, sometimesi@antly, from one Community Power to
another.

One of the most standardized versions of the esmalprocess is required for all Community
Powers to ‘reject’, removing individual Nominati@pmmittee appointed Board Directors or
recalling the entire Board

Note:

The Power to reject changes to Standard Byldaes contain special features that are
covered in the Recommendation #4: Ensuring commumitlvement in ICANN
decision-making: five new Community Powers.
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ESCALATION

THRESHOLD MET? |- H NOTIFY ICANN BOARD
oF THE DECISION
EMPOWERED COMMUNITY

ESTABLISHES IF IT WISHES
TO USE ITS POWER

('8 ] [ BOARD & EMPOWERED COMMUNITY RESOLVE? |—

THRESHOLD MET?] N

E] [ BOARD & EMPOWERED COMMUNITY RESOLVE? | \

EMPOWERED COMMUNITY ESTABLISH IF
COMMUNITY FORUM SHOULD BE HELD

SUPPORT FROM AN
ADDITIONAL SO OR AC?

PETITION APPROVED
BY SO ORAC?

ADDITIONAL ACs AND SOs ESTABLISH
IF ACONFERENCE CALL SHOULD BE HELD

\

Step 1. Triggering Review by Community Petition (% days) or by Board Action
¢ A petition begins in a Supporting Organization alvisory Committee.
« Anyindividual can begin a petition as the firgsto using a Community Power.

¢ For the petition to be accepted, the Supportingg@iation or Advisory Committee,
in accordance with its own mechanisms, must adbeppetition.

¢ Decision point;

o] If the Supporting Organization or Advisory Commétigoes not approve
the petition within the 15 days, the escalatiorcpss terminates.
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o] If the Supporting Organization or Advisory Commiti@pproves the
petition, it contacts the other Supporting Orgatidzes or Advisory
Committees to ask them to support the petitionleAst one additional
Supporting Organization and/or Advisory Committegstrsupport the
petition (for a minimum of 2) for a conference dallbe organized to
discuss the issue.

» Decision point;

o] If a minimum of two Supporting Organizations or Astwy Committees
support the petition within 15-days, a confereraitis organized.

o] If the petition fails to gather the required leeékupport, the escalation
process terminates (except for removal of individdigector).

= Note 1: To exercise any of the rejection powershsejection of a
Budget, the 15-day period begins at the time therootes on
the element to be rejected. If the petition is swatcessful within
15 days of the Board vote, the rejection proceasaabe used.

= Note 2: For ICANN Board resolutions on changestam8ard
Bylaws, Budget, Strategic and Operating PlansBtherd would
be required to automatically provide a 15-day pkhefore the
resolution takes effect to allow for the escalatimie confirmed.
If the petition is supported by a minimum of 2 Sapjmg
Organizations or Advisory Committees within theddby period,
the Board is required to put implementation of¢batested
resolution on hold until the escalation and enforeet processes
are completed. The purpose of this is to avoidiregty ICANN to
undo things (if the rejection is approved), whichuld be
potentially very difficult td undo. _ _ - 7| Comment [9]: Consider combining Notes 1 anc%j

2, as these processes appear to apply to alticeje:

. .. . powers/changes to Standard Bylaws, Budgets an
Step 2. Conference Call (7 days to organize and lddrom the date the decision is made to Flkns,

hold the call)

* The petitioning Supporting Organizations and/or ikdwy Committees circulate
written justification for exercising the communjtgwer in preparation for the
conference call. Any Supporting Organization owviddry Committee may
contribute preliminary thoughts or questions intiwg before the call is held via a
specific archived email list set up for this spiedi$sue.

» ICANN hosts a conference call, open to all intexdgiarticipants, with ICANN
services and staff. Representatives of the ICANJdrB are expected to attend and
be prepared to address the issues raised.

» Decision point;
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o] If the community and the Board can resolve theessuthe conference
call, the escalation terminates.

o] If the community and the Board cannot resolve fisei¢, the community
must decide if it wishes to hold a Community Forum.

Step 3. Decision to hold a Community Forum (7 dayisom the end of the conference call)

e The Supporting Organizations and/or Advisory Conteei must decide if they want
to hold a Community Forum. This would be a onénar day event, possibly face-to-
face, where the ICANN community would explore itailethe issue between the
Board and the community and the potential avenoree§olution or action.

» Decision point;

o] If 3 or more Supporting Organizations or Advisorgr@mittees (for the
exercise of some community powers only 2) suppalidihg a
Community Forum within the 7-day period, the ComityuRorum will be
organized.

o] If the proposal to hold a Community Forum doesaiiin the required
support during the 7 days, the escalation proassnates.

Step 4. Holding a Community Forum (15 days to orgaize and hold the event from the
date of the decision to hold it)

e Thepurpose of the Community Forumis information sharing (the rationale for the
petition, etc.) and airing views on the petitignthe community. Accordingly, any
Supporting Organization or Advisory Committee magudate in writing their
preliminary views on the exercise of this commumityver.

e Community Forum format:

o] 1to 2 days long.

o] Open to all interested participants.
o] Managed and moderated in a fair and neutral manner.
o] ICANN to provide support services. ICANN suppdeféwill collect and

publish a public record of the Forum(s), includalbwritten submissions.

o] Representatives of the ICANN Board are expectetttemd and be
prepared to address the issues raised.

o] Should the relevant Supporting Organizations origahy Committees
determine a need for further deliberation, a se@wdithird session of the
Community Forum could be held.
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0 The Forum will not make decisions or seek conseresus will not decide
whether to advance the petition to the decisiogestarhis decision is up
to the Supporting Organizations and/or Advisory @uttees to determine
after the Forum.

e Outcome of the Community Forum:

o] If the Empowered Community and ICANN Board can hesohe issue in
the Community Forum, the escalation process teresna

o] If the Empowered Community and ICANN Board canmestatve the
issue, the community must decide if it wishes ke tiurther action.

Step 5. Decision to use a Community Power as an powered Community (15 days from
the conclusion of the Community Forum)

» If four or more (for some powers 3) Supporting Qrigations and/or Advisory
Committees support and no more than one objectsniite 15-day period, tlhe Sole

Designator will use its power. The community veilso publish an explanation of - {Comment [ 10]: Change to “Empowered
777777777777777777777777777777777777777777777777777 Community”.

why it has chosen to do so. The published explamaan reflect the variety of
underlying reasons.

« Ifthe proposal to instruct the Sole Designatanse its power does not meet the - {Comment [ 11]: Change to “Empowered

required thresholds during the 15-day period, #ualation process terminates. Community”.

Step 6. Advising the ICANN Board (1 day)

« Ifthe Empowered Community has instructed the Sasignator to use its power, it - - {Comme_nt [ 12]: Replace with “the
”””””””””””””””””””” community...”

will advise the ICANN Board of the decision andedirthe Board to take any
necessary action to comply with the decision.

Enforcement
If the ICANN Board refuses or fails to comply wihdecision of the Empowered Community to
use a Community Power, the Empowered Community eheste if it wishes to begin the

‘enforcement process.’

The enforcement process can proceed in two ways:
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Option 1: Initiate mediation and community Independent Review Process procedures.

COMMUNITY RESULTS IN FAVOR
| ACCEPTS RESULTS? OF BOARD? JRESARDEONRES )
MEDIATION
BOARD MUST EMPOWERED  GOES TO
IRP COMPLY COMMUNITY  COURT

or mandatory.

a) 'Representatives from ICANN Board and communiigiartake a formal mediation phase. - ‘{Comment [13]: Clarify whether this is optional

. [If the community accepts the results from the mgatigphase, the enforcement
process would be terminated.

« If the community does not accept the results fromrhediation phase, the
community will proceed with a community IndependBetview Process (that could
only be initiated using the escalation processrilest above).

b) Representatives from the ICANN Board and comtywmdertake a formal and binding
Independent Review Process.

+ If the results of the community Independent Revignacess are in favor of the
ICANN Board, the enforcement process is terminated.

» If the results of the binding Independent Reviewdess are in favor of the
community, then the ICANN Board mustcomply. | - w Comment [ 14]: Change “community” to L

“Empowered Community”. As above, the sole
designator/Empowered Community acts during th
enforcement phase.

C) If the ICANN Board not comply with the decisiofithe Independent Review Process,
the Empowered Community has two options:

* The Empowered Community can legally enforce thelte®f the Independent
Review Process in court.

e The Empowered Community can use the escalatiorepsdo use its Community
Power td recall the entire ICANN BO?[CJ. 77777777777777777777777777777 j - ‘[Comment [15]: Consider noting the possibility ?f

a partial Board reca

Option 2: Initiate an escalation process to recathe entire ICANN Board.

» Ifthe requisite threshold of community supporachieved, the Empowered
Community removes all of the members of the ICAND&RI (except the CEO) and
replaces them with an Interim Board until a new flozan be seated.

10
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e The Empowered Community may legally enforce the graw recall the entire Board

in court.

Table: Required thresholds for the various escalatin and enforcement

1%

processes:

Required Community Should a Should a s there consensus support

Powers conference Community | to exercise a Community
call be held? | Forum be Power? -

convened? 1

1. Reject a propose 2 AC/SOs 3 AC/SOs 4 support rejection, and 1

Operating Plan/Strategic support support more than 1 objection

Plan/Budget blocking blocking

2. Approve changes t 2 AC/SOs 3 AC/SOs 4 support approval, and |

Fundamental Bylaws and support support more than 1 objection

Articles of Incorporation approval approval

3. Reject changes toregu | 2 AC/SOs 2 AC/SOs 3 support rejection, and 1

bylaws support support more than 1 objection
blocking blocking

4a. Remove an individu Majority Majority Invite and conside

Board Director appointed by awithin the within comments from all SO/ACs,

Supporting Organization or | appointing appointing 75% majority within the

Advisory Committee AC/SO AC/SO appointing AC/SO to remov

their director

4b. Remove an individu 2 AC/SOs 2 AC/SOs 3 support, and no more th

Board Director appointed by | support support 1 objection

the Nominating Committee

5. Recall the etire board ol | 2 AC/SOs 3 AC/SOs 4 support, and no more th

directors support support 1 objection

6. Initiate a bindinc 2 AC/SOs 2 AC/SOs 3 support, and no more th

Independent Review Process support support 1 objection. Require

where a panel decision is mediation before IRP begins

enforceable in any court

recognizing international

arbitration results

7. Reject ICANN Boart 2 AC/SOs 3 AC/SOs 4 support, and no more th

decisions relating to reviews | support support 1 objection

of IANA functions, including
the triggering of Post-
Transition IANA separation

¥ A minority of CCWG-Accountability participants fiee to require 5 SOs and ACs, or allow 1 objectimiblock

consensus.
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the Empowered Community that exercises the
Powers.




4. Changes from the ‘Second Draft Proposal on Work Sgam 1 Recommendations’

In theSecond Draft Proposal a voting-based three-step process (petitionud&on, decision)
was proposed. However, there was no agreememwridhallocate and count votes for the
model proposed in the Second Draft Proposal. Tlaeges made in the Third Draft Proposal
respond to expressions of concern received duhiegécond public comment period about the
potential for unintended concentrations of powethie voting-based model.

Overview of differences:

» The new decision-making model of “Engage, Escataméorce”, encourages
community disputes with Board decisions to be sbkieough ongoing dialogue at
all stages of the process rather than seeing eeatiwf enforcement powers as the
goal of the process.

* The voting process has been replaced by conseesisiath-making. Consensus is
deemed to have been achieved according to slighitgrent thresholds of
“support”’/“don’t support” depending on the commuyniower that is using the
decision-making model.

5. Stress Tests Related to this Recommendation
6. How does this meet the CWG-Stewardship Requiremerfs

The CWG-Stewardship required Community Empowernvethanisms that would ensure the
multistakeholder community would have the followinghts with respect to the ICANN Board,
the exercise of which should be ensured by theeelereation of a stakeholder
community/member group:

» The ability to appoint and remove members of thaN@l Board and to recall the
entire ICANN Board.

» The ability to exercise oversight with respect &y kCANN Board decisions
(including with respect to the ICANN Board’s oveyisi of the IANA functions) by

recommendations resulting from an IFR or SpeciRl #nd (ii) the ICANN budget.

reviewing and approving (i) ICANN Board decisionghwrespect to B /{

» The ability to approve amendments to ICANN's “Fumdstal Bylaws.”

The defined escalation and decision-making mechanigsommended by the
CCWGAccountability provides the process neededdetmthese requirements.
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necessary, rejecting”?




7. How does this address NTIA Criteria?

Support and enhance the multistakeholder model

. Decentralizing power within ICANN through an “empergd” community

. Solidifying consultation processes between th&N® Board and community into
the ICANN Bylaws

. Establishing a public Community Forum to ensheg &ll voices and perspectives are
heard before execution of a community power

. Retaining a decision-making based on consenghsrrthan voting

Maintain the security, stability, and resiliency ofthe Internet DNS
. Proposing a series of procedures that ensure liteth Bave had the chance to
completely and thoroughly discuss any disagreenamdshave multiple
opportunities to resolve any such issues withouirigato resort to the powers of the
Sole Designator for accountability or enforceaypilit
. Embedding thresholds into procedures to elimiaaterisks of capture.

Meet the needs and expectation of the global custems and partners of the IANA services
. Including limited timeframes, transparent proessand associated thresholds to
maintain operational viability

Maintain the openness of the Internet

. Establishing a public Community Forum to ensuré #ilavoices and perspectives gre
heard
. Preserving policies of open participation in ICHN Supporting Organizations and

Advisory Committees

NTIA will not accept a proposal that replaces the NIA role with a government-led or an
inter-governmental organization solution

. Retaining a decision-making based on consenghsrrthan voting

. Maintaining the advisory role of governmentshie Supporting Organization and
Advisory Committee structure include the GovernrabAdvisory Committee

. All interested stakeholders can join consultagitimough SOs and ACs or through

the Community Forum
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