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Annex 11—Recommendation #11. Committing to furthermccountability work
in Work Stream 2

1. Summary

The CCWG-Accountability Work Stream 2 is focusedaoidressing those accountability topics
for which a timeline for developing solutions magend beyond the IANA Stewardship
Transition.

As part of Work Stream 2, the CCWG-Accountabilitpjposes that further enhancements be
made to a number of designated mechanisms andgsexcand to refine the operational details
associated with some of its recommendations fork/&ream 1.

The CCWG-Accountability expects to begin refinihg scope of Work Stream 2 during the
upcoming ICANN 55 Meetingaking place in March 2016. It is intended thatW/8tream 2
will be completed by end of 2016.

The community raised concerns that, post-Transitioere may be a lack of incentive for
ICANN to implement the proposals arising out of W&tream 2. To bridge this gap, the
CCWG-Accountability recommends that the ICANN Boardbpts an interim Bylaw that would
commit ICANN to implementing the CCWG-Accountabiliork Stream 2 recommendations.
In a letter dated 13 November 2015, the ICANN Bazodfirmed its intent to work with the
ICANN community and to provide adequate supportfork on these issues.

2. CCWG-Accountability Recommendations

The CCWG-Accountability recommends that the Boatdpa an interim Bylaw that would
commit ICANN to implementing the CCWG-Accountabjiliecommendations, and task the
group with creating further enhancements to ICAN&Esountability including, but not limited
to, the Work Stream 2 list of issues:

. Improving ICANN'’s transparency with a focus on:

o] Enhancements to ICANN’s existing Documentary Infation Disclosure
policies (DIDP)

o] Transparency of ICANN's interactions with governrgen
o] Improvements to the existing Whistleblower policy
. Considering improvements to ICANN's standards foedsity at all levels
. Addressing jurisdiction related questions, namélgn ICANN'’s accountability

be enhanced depending on the laws applicable &ztilsns?” The CCWG-
Accountability anticipates focusing on the questidmpplicable law for contracts
and dispute settlements
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. Developing and clarifying a Framework of Interptigta for ICANN’s Human
Rights commitment and proposed Draft Bylaw

In addition, the CCWG-Accountability foresees makmfinements to some of the operational
details of its Work Stream 1 recommendations, idiclg but not limited to:

. Establishing rules of procedure for the enhancdeépendent Review Process
. Further enhancing the accountability of ICANN’s Baging Organizations and

Advisory Committees in addition to Work Stream éammendations that call for
incorporation of this parameter into existing staual reviews of these entities

. Defining the practical modalities for the ICANN Coranity Forum
3. Detailed Explanation of Recommendations
CCWG-

ACCOUNTARILITY

|
ENHANCING ICany AccounTARiLTY  WORKSTREAM 2

I [
NREIEE

DIVERSITY S0/AC TRANSPARENCY HUMAN JURISDICTION INTERIM BYLAW
ACCOUNT RIGHTS
-ABILITY

Commenters made the observation that general atdulity requirements, such as diversity
and Supporting Organization and Advisory Committeeountability, were not fully addressed.
Specific criteria were developed for these two gayameters:

Diversity

Comments received on prior drafts asked that,asdmmunity becomes empowered, for
concrete steps to ensure the diversity of the viewgins and interests of the global Internet
community are adequately represented through adiménsional approach.
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While acknowledging the importance of diversityttie accountability mechanisms, commenters
have also expressed the view that any diversityirement should not prevail over skills or
experience requirements. In assessing diversigyCWG-Accountability identified that

existing mechanisms were in place for entities tturtsig the ICANN ecosystem.

Requirements stemming from the following initiativend governance documents were
evaluated:

. ICANN Bylaws

. The Affirmation of Commitments

. ATRT 1 recommendations

. ATRT 2 recommendations

. Documents from each of the ICANN Supporting Orgatimns and Advisory
Committees.

Analysis of the above determined that improvemargéseeded. During its discussions, the
CCWG-Accountability considered a non-exhaustiviediscriteria and sought input on the
following suggestions:

. Expanding ATRT reviews intAccountability, Transparency and Diversity
Reviews

. Establishing threshold regarding composition ohedaady

. Incorporating the Structural Reviews ir§tructural Accountability,
Transparency and Diversity Reviews of SOs and ACsinder the Board'’s
supervision.

Comments received on the Second Draft Proposahled¢hat incorporating the diversity
component into Accountability and Transparencyee may overburden Review Teams.
Therefore, the CCWG-Accountability recommends thiWing actions with the view to further
enhancing ICANN'’s effectiveness in promoting divigts

. Including diversity as an important element for theation of any new structure,
such as the Independent Review Process (for diyeesjuirements for the Panel)
and the ICANN Community Forum

. Adding Accountability, Transparency and Diversitg\Rews of Supporting
Organizations and Advisory Committees to structueglews as part of Work
Stream 2

. Performing, as part of Work Stream 2, a more dadaiéview to establish a full
inventory of the existing mechanisms related t@diity for each and every
ICANN group (including Stakeholder Groups, Congtitoies, Regional At-Large
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Organizations, the Fellowship program and otherNBloutreach programs).
After an initial review of the current documentshécame clear that they do not
address the full concerns raised by the wider conitywon the issue of diversity

. Identifying the possible structures that coulddul] promote and support the
strengthening of diversity within ICANN

. Carrying out a detailed working plan on enhanci@gNN diversity as part of
Work Stream 2

. Strengthening commitments to outreach and engageémerder to create a more
diverse pool of ICANN participants, so that diveyss better reflected in the
overall community and thus more naturally refleateiCANN structures and
leadership positions.

Supporting Organi zations and Advisory Committee Accountability

As the community’s power is enhanced, legitimateceons have arisen regarding the
accountability of the community (organized as Sufipg Organizations and Advisory
Committees) in enacting those powers: i.e. “whachves the watchers”.

The CCWG-Accountability reviewed existing mecharssior Supporting Organizations and
Advisory Committees as well as governance documngeesabove). Analysis revealed that
mechanisms are limited in number and scope.

Having reviewed and inventoried the existing meddras related to Supporting Organizations
and Advisory Committee accountability, it is cléaat current mechanisms need to be enhanced
in light of the new responsibilities associatedwitie Empowered Community and Work Stream
1 proposals.

The CCWG-Accountability recommends the following:
. As part of Work Stream 1 proposals

o] Include the review of Supporting Organization ardli&ory Committee
accountability mechanisms in the independent perddtructural
reviews performed on a regular basis These revéhosld include
consideration on the mechanisms that each Supgddtiganization and
Advisory Committee has in place to be accountablfeir respective
Constituencies, Stakeholder Groups and Regionalb#ge Organizations
etc.

o] This recommendation can be implemented througmandment of
Section 4 of Article IV of the ICANN Bylaws, whicturrently states:
“The goal of the review, to be undertaken pursuant to such criteria and
standards as the Board shall direct, shall be to determine (i) whether that
organization has a continuing purpose in the ICANN structure, and (ii) if
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so, whether any change in structure or operationsis desirable to improve

its effectiveness.”

. As part of the Work Stream 2 proposals

o] Include the subject of Supporting Organization Addisory Committee
accountability as part of the work on the Accouiliigtand Transparency
Review process

o] Evaluate the proposed “Mutual Accountability Rowiile” to assess
viability
o] Propose a detailed working plan on enhancing Stipgo©rganization

and Advisory Committee accountability as part oflWStream 2

o] Assess whether the Independent Review Process (BHY also be
applicable to Supporting Organization and AdvisGnmmittee activities.

Transparency

Transparency is considered quintessential to thieility of Community Empowerment and its
associated legal framework. As such the CCWG-Actahility recommends reviewing the
following to ensure appropriate safeguards arddnep

. Improving ICANN'’s transparency with a focus on:

o] Enhancements to ICANN’s existing Documentary Infation Disclosure
policies (DIDP)

o] Transparency of ICANN's interactions with governrgen
o] Improvements to the existing Whistleblower policy
Human Rights

To ensure that adding a draft Human Rights Bylath¢éo CANN Bylaws does not lead to an
expansion of ICANN'’s Mission or scope, the CCWG-guotability will develop a designated
Framework of Interpretation as part of Work Streaiand will consider the following as it
elaborates on the language to be used:

. Consider which specific Human Rights conventionstber instruments should
be used by ICANN in interpreting and implementihg Draft Human Rights
Bylaw

. Consider the policies and frameworks, if any, if&&NN needs to develop or

enhance in order to fulfill its commitment to HumRights
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. Consistent with ICANN'’s existing processes andgeots, consider how these
new frameworks should be discussed and draftedgore broad
multistakeholder involvement in the process

. Consider what effect, if any, this proposed Bylaauld have on ICANN's
consideration of advice given by the Governmeni@igory Committee (GAC)

. Consider how, if at all, this Bylaw will affect hol ANN'’s operations are
carried out

. Consider how the interpretation and implementatibinis Bylaw will interact

with existing and future ICANN policies and proceek
Jurisdiction

Jurisdiction directly influences the way ICANN’scatintability processes are structured and
operationalized. The fact that ICANN today operateder the legislation of the US state of
California grants the corporation certain rightsl @nplies the existence of certain accountability
mechanisms. It also imposes some limits with resfeethe accountability mechanisms it can
adopt.

The topic of jurisdiction is, as a consequencey velevant for the CCWG-Accountability.

ICANN is a public benefit corporation incorporatedCalifornia and subject to Califorthia state _ - - comment [ 1]: Add “applicable’.

laws, applicable U.S. federal laws and both statefaderal court jurisdiction. ICANN is subject
to a provision in paragraph 8f the Affirmation of Commitments, signed in 208&ween
ICANN and the U.S. Government.

ICANN's Bylaws (Article XVIII) also state that itprincipal offices shall be in California. The
CCWG-Accountability has acknowledged that jurisidictis a multi-layered issue and has
identified the following “layers”:

. Place and jurisdiction of incorporation and openasi including governance of
internal affairs, tax system, human resources, etc.

. Jurisdiction of places of physical presence

. Governing law for contracts with registrars ands&gs and ability to sue and be
sued in a specific jurisdiction about contracteddtionships

. Ability to sue and be sued in a specific jurisdintifor action and inaction of staff,
and for redress and review of Board Decisions, peddent Review Panel, and

8. ICANN affirmsits commitments to: (a) maintain the capacity and ability to coordinate the Internet DNS at
the overall level and to work for the maintenance of a single, interoperable Internet; (b) remain a not for
profit corporation, headquartered in the United States of America with offices around the world to meet
the needs of a global community; and (c) to operate as a multi-stakeholder, private sector led organization
with input from the public, for whose benefit ICANN shall in all events act.
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other Accountability and Transparency issues, thiolg the Affirmation of
Commitments

. Relationships with the national jurisdictions farficular domestic issues

(CCTLDs[mangefs, protected names either for intewnal institutions or country _ - { Comment [ 2]: Replace with “managers”.

and other geographic names, national security), gigvacy, freedom of
expression

. Meeting NTIA requirements

At this point in the CCWG-Accountability’s work, éhmain issues that need to be investigated
within Work Stream 2 relate to the influence tHaANN’s existing jurisdiction may have on the
actual operation of policies and accountability heedsms.

This refers primarily to the process for the setgat of disputes within ICANN. This discussion
involves the choice of jurisdiction and of the apgible laws but not necessarily the location
where ICANN is incorporated:

. Consideration of jurisdiction in Work Stream 2 widicus on the settlement of
dispute jurisdiction issues and include:

o] Confirming and assessing the gap analysis, clagfyll concerns
regarding the multi-layer jurisdiction issue

o] Identifying potential alternatives and benchmarkiingir ability to match
all CCWG-Accountability requirements using the emtrframework

o] Consider potential Work Stream 2 recommendatiosedan the
conclusions of this analysis A specific subgrouphef CCWG-
Accountability will be formed to undertake this \Wor

I nterim Bylaw

The CCWG-Accountability recommends that the Boatdpa an interim Bylaw which would
commit ICANN to implementing the CCWG-Accountabjiliecommendations, and task the
group with creating further enhancements to ICANaEsountability including, but not limited
to, the Work Stream 2 list of issues.

This interim Bylaw must be incorporated in the By$aas part of Work Stream 1, prior to the
IANA Stewardship Transition. This interim Bylaw hlasen proposed to address concerns that,
post transition, an absence of incentives may tedle ICANN Board dismissing the
CCWG-Accountability’s proposed Work Stream 2 recaenitations. However, inlatter dated

13 November 2015, the ICANN Board confirmed iteiitto work with the ICANN community
and to provide adequate support for work on thesees.

The language of this interim Bylaw provision shoptdvide to CCWG-Accountability Work
Stream 2 recommendations, when supported by Foflestsus or consensus as described in the
CCWG-Accountability Charter, and endorsed by thar@hing organizations, similar status to
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recommendations from AoC Review Teams. The Boatd@sion would be subject to challenge
through enhanced Reconsideration and IndependergRprocesses

Timeline

The initial plan includes the following key milesgs:

. March 2016 (ICANNS5): Definition of scope of worké organization into
subgroups.

. March 2016 to end of June 2016: Drafting of profpeobs subgroup, under
supervision by CCWG-Accountability.

. June 2016 till early October 2016: 40-day Publien@tent period, including
discussions during ICANN56 and/or ICANN 57.

. October - mid-January 2017: Refinement of proposglsubgroups, under
supervision of the CCWG-Accountability.

. Mid-January - March 2017: Second 40-day Public Ceminperiod, including
discussions during ICANN58.

. By end of June 2017: Finalize proposals and detiv&hartering Organizations.
. Obtain approval and deliver proposals to ICANN Bbar ICANNSS.
4. Changes from the ‘Second Draft Proposal on Work Sgam 1 Recommendations’

Public comments revealed that a review of stafbantability should not be pursued. The
development of a designated Framework of Interpoetdor the proposed Human Rights Bylaw
and expansion of the transparency-related isseeslso noteworthy changes. The proposed
solution of incorporating a review of diversitydnAOC mandated Accountability and
Transparency reviews was removed

5. Stress Tests Related to this Recommendation

. Stress test #11 - Major impact on corporate refutasignificant loss of
authentication and/or authorization capacities.

. Stress Test #1: Change authority for the root z@ases to function, in part or in
whole.

. Stress Test #2: Delegation authority for the ramtezceases to function, in part or
in whole.

6. How does this meet the CWG-Stewardship Requiremerfs

N/A
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7. How does this address NTIA Criteria?

Support and enhance the multistakeholder model

. In-depth review of diversity and Supporting Orgartian and Advisory
Committee accountability is planned for Work Stream

. Addition of an interim Bylaw will secure Work Stmea2 towards enhancing the
general accountability framework

Maintain the security, stability, and resiliency ofthe Internet DNS
. Accountability of Supporting Organization and Aduig Committee structures
and their components will help ensure one entitynoa singlehandedly change
block a process

. Addressing the question of applicable law for cactis and dispute settlements

Meet the needs and expectation of the global custems and partners of the IANA services

. Analysis of transparency will help contribute teering visibility is given into
operations of ICANN

. Development of a Framework of Interpretation fomtun Rights Bylaw will helg
maintain limited scope of ICANN’s Mission

Maintain the openness of the Internet

. Consolidating, enhancing diversity and Supportingadization and Advisory
Committee accountability

NTIA will not accept a proposal that replaces the NIA role with a government-led or an
inter-governmental organization solution

. Transparency of interactions with governmentsagdled as a topic to further
explore
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