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Introduction

Alan Greenberg, ALAC member from the North American Regional At-Large Organization (NARALO) and
ALAC Liaison to the GNSO composed an initial draft of this Statement after discussion of the topic within
At-Large and on the Mailing Lists

On 14 November 2013, this Statement was posted on the At-Large Policy & Implementation Working
Group Workspace.

On that same day, Olivier Crépin-Leblond, Chair of the ALAC, requested ICANN Policy Staff in support of
the ALAC to send a Call for Comments on the draft Statement to all At-Large members via the ALAC-
Announce Mailing list.

On 21 November 2013, this Statement was discussed in the ALAC & Regional Leadership Wrap-up
Meeting. During that meeting, the draft Statement was discussed by all present At-Large members, as
well as those participating via Remote Participation.

The Chair of the ALAC then requested that a ratification vote be held on the Statement. Staff then
confirmed that the vote resulted in the ALAC endorsing the Statement with 12 votes in favor, 0 votes
against, and 0 abstentions.

You may review the result independently under: https://community.icann.org/x/ASefAg.

Summary

1. There must be a methodology to recognize when a decision will impact the community, and such
decisions must involve a bottom-up process in addressing those decisions.

2. The processes must be designed to be time-sensitive — unending debate should not be an option.

3. There must be a way to come to closure when the community is divided, and this should not simply
give executive powers to ICANN Staff.

4. One of the key question that must be resolved is what part should the Board play in taking action if
the community is divided. This question is one of the reasons that the ALAC believes that this should
have been a Board-led initiative, but the fact that it isn’t does not remove the importance of the
question.

The original version of this document is the English text available at http://www.atlarge.icann.org/correspondence. Where a
difference of interpretation exists or is perceived to exist between a non-English edition of this document and the original text,
the original shall prevail.
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ALAC Statement on the
Policy & Implementation Working Group

History

ICANN is currently focused on the concepts of Policy and Implementation as it related to the gTLD world.
It is a debate that was not really an issue until recently. The Bylaws are reasonably clear that the GNSO is
responsible for developing gTLD Policy. The Bylaws are silent on what happens next.

The formal Policy Development Process (PDP) a vehicle for developing gTLD policy, although the Bylaws
do allow for other methodologies (except for the very specific type of Policy called Consensus Policy).

Most policies developed by the GNSO under the current methodology have been relatively simple and
the issue of the details of the implementation have not been earth-shattering. That cannot be said of
the Policy on New gTLDs. In that case, the policy itself did not go into excruciating detail. A team of
ICANN Staff members spend several years following the adoption of the policy putting together the
“implementation” embodied by the Applicant Guidebook (AG). The process involved very significant
involvement of the GNSO and the wider ICANN community. There was never a formal methodology
published on how issues would be resolved, but in most cases, the specifics of a particular issue were
discussed until there was some consensus of agreement, or perhaps until the community was
sufficiently worn down. It was clear that Staff played a very major role in arbitrating, but nothing was
explicit.

A key part of the philosophy was that decisions made during the “implementation” could not alter the
originally adopted GNSO Policy.

The issue of intellectual property rights and the mechanisms that would be available to protect them
forced the issue. A number of new and modified protection mechanisms were proposed and eventually
adopted by ICANN. The method by which they were developed was unorthodox from the traditional
ICANN perspective. Some groups claimed that parts of the new mechanisms were definitively policy and
thus could not be put into effect without involving the GNSO. Others claimed they were purely
implementation. As such, some believed that as implementation issues, it was purely a Staff
responsibility. This was counter to the AG development which, while deemed to be implementation,
clearly had a major community involvement.

Resolution Methodology

The ALAC believes that once the issue became apparent, the ICANN Board should have taken the lead in
chartering a cross community effort to delve into the issue and make recommendations on how to once
more have a sense of order related to gTLD policy and implementation. That did not happen. As a result,
the GNSO has chartered a Working Group (WG) to address the issue from a GNSO perspective. Although
other parts of the community are invited to participate and are doing so, the ALAC believes that this was
not how the problem should have been addressed.

Order from Chaos

Since gTLD Policy (with an upper case P) is defined in the Bylaws as the realm of the GNSO, it is simple
enough to state that a Policy consists of whatever the PDP WG decides to put into its recommendations.
These can be explicit and detailed, as they have been for several recent PDPs, attempting to ensure that
Staff had no latitude to be “creative” during the implementation. PDP Implementation teams have also



been formed with the aim of ensuring that the INTENT of the PDP WG was carried out, even if the
recommendations were less that clear.

In the case of the New gTLD PDP, the recommendations were mostly quite general and left a lot of
latitude to the implementers. Thus there were inevitably “implementation” decisions which would have
substantive impact of the community and thus *could* have been considered Policy if that PDP had
chosen to be more specific. But they didn’t.

The answer appears to be in recognizing that what we have been calling implementation is really
composed of (at least) two distinct phases. Part of it, call it “execution” involved no decision which will
impact the community. The other part, call it “implementation design” includes decision that could have
been part of the original policy, but for whatever reason, were not. The process is even a bit more
complicated because the overall implementation will in all but the simplest cases, involve iterative
invoking of these phases.

The challenge is now to decide on what mechanisms to use to make these decisions which do not
exclude the bottom-up process, but at the same time do not result in interminable delays. Although the
GNSO must be a part of the decision process, it chose not to include them in the PDP, and thus waived
its exclusive right to decide on them. The ALAC has no prescription for how to do this at the moment,
but can offer some principles which should guide the process:

e There must be a methodology to recognize when a decision will impact the community, and
such decisions must involve a bottom-up process in addressing those decisions;

e The processes must be designed to be time-sensitive — unending debate should not be an
option; and

e There must be a way to come to closure when the community is divided, and this should not
simply give executive powers to ICANN Staff.

One of the key question that must be resolved is what part should the Board play in taking action if the
community is divided. This question is one of the reasons that the ALAC believes that this should have
been a Board-led initiative, but the fact that it isn’t does not remove the importance of the question.



