IRP-IOT Matters Outstanding — 16 April 2024

IRP Rule 10, Interim Measures
Questions identified for consideration

Interim Measures (Art 10): Consider codifying typical arbitral practice in clarifying that Emergency
Panelist or the IRP Panel has authority to modify interim relief measures; for procedural equity
consider defining a page limit and right of reply for requests for Interim Measures. (N.B. may have
some overlap with the work on Consolidation/Amicus).

Current Rule 10 (Interim Supplementary Procedures)
Interim Measures of Protection

A Claimant may request interim relief from the IRP PANEL, or if an IRP PANEL is not yet in place,
from the STANDING PANEL. Interim relief may include prospective relief, interlocutory relief, or
declaratory or injunctive relief, and specifically may include a stay of the challenged ICANN action or
decision in order to maintain the status quo until such time as the opinion of the IRP PANEL is
considered by ICANN as described in ICANN Bylaws, Article 4, Section 4.3(0)(iv).

An EMERGENCY PANELIST shall be selected from the STANDING PANEL to adjudicate requests
for interim relief. In the event that no STANDING PANEL is in place when an EMERGENCY
PANELIST must be selected, a panelist may be appointed by the ICDR pursuant to ICDR RULES
relating to appointment of panelists for emergency relief. Interim relief may only be provided if the
EMERGENCY PANELIST determines that the Claimant has established all of the following factors:

0] A harm for which there will be no adequate remedy in the absence of such relief;

(i) Either: (A) likelihood of success on the merits; or (B) sufficiently serious questions related
to the merits; and

(iii) A balance of hardships tipping decidedly toward the party seeking relief.

Interim relief may be granted on an ex parte basis in circumstances that the EMERGENCY
PANELIST deems exigent, but any. Party whose arguments were not considered prior to the granting
of such interim relief may submit any opposition to such interim relief, and the EMERGENCY
PANELIST must consider such arguments, as soon as reasonably possible. The EMERGENCY
PANELIST may modify or terminate the interim relief if the EMERGENCY PANELIST deems it
appropriate to do so in light of such further arguments.

ICDR Rules Article 7 Emergency Measures of Protection

1. A party may apply for emergency relief before the constitution of the arbitral tribunal by submitting a
written application to the Administrator and to all other parties setting forth:

a. the nature of the relief sought;

b. the reasons why such relief is required on an emergency basis before the tribunal is
appointed;

c. the reasons why the party is likely to be found to be entitled to such relief; and

d. what injury or prejudice the party will suffer if relief is not provided.

The application shall be submitted concurrent with or following the submission of a Notice of
Arbitration. Such application may be filed by email, or as otherwise permitted by Article 11, and must
include payment of any applicable fees and a statement certifying that all parties have been notified or
an explanation of the steps taken in good faith to notify all parties.



2. Within one business day of receipt of the application for emergency relief as provided in Article
7(1), and upon being satisfied that the requirements of Article 7(1) have been met, the Administrator
shall appoint a single emergency arbitrator. Upon accepting appointment, a prospective emergency
arbitrator shall, in accordance with Article 14, disclose to the Administrator any circumstances that
may give rise to justifiable doubts as to the arbitrator’'s impartiality or independence. Any challenge to
the appointment of the emergency arbitrator must be made within one business day of the
communication by the Administrator to the parties of the appointment of the emergency arbitrator and
the circumstances disclosed.

in“person’hearing: The emergency arbitrator shall have the authority vested in the arbitral tribunal
under Article 21, including the authority to rule on the emergency arbitrator’s jurisdiction, and shall
resolve any disputes over the applicability of this Article.

4. The emergency arbitrator shall have the power to order or award any interim or conservatory
measures that the emergency arbitrator deems necessary, including injunctive relief and measures for
the protection or conservation of property. Any such measures may take the form of an interim award
or an order. The emergency arbitrator shall give reasons in either case. The emergency arbitrator
may modify or vacate the interim award or order. Any interim award or order shall have the same
effect as an interim measure made pursuant to Article 27 and shall be binding on the parties when
rendered. The parties shall undertake to comply with such an interim award or order without delay.

5. The emergency arbitrator shall have no further power to act after the arbitral tribunal is constituted.
Once the tribunal has been constituted, the tribunal may affirm, reconsider, modify, or vacate the
interim award or order of emergency relief issued by the emergency arbitrator. The emergency
arbitrator may not serve as a member of the tribunal unless the parties agree otherwise.

6. Any interim award or order of emergency relief may be conditioned on provision of appropriate
security by the party seeking such relief.

7. A request for interim measures addressed by a party to a judicial authority shall not be deemed
incompatible with this Article 7 or with the agreement to arbitrate or a waiver of the right to arbitrate.

8. The costs associated with applications for emergency relief shall be addressed by the emergency
arbitrator, subject to the power of the arbitral tribunal to determine finally the allocation of such costs.



