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Community Consultation on PICs/RVCs

Introduction

When adopting the consensus policy recommendations concerning Public Interest Commitments (PICs)
and Registry Voluntary Commitments (RVCs) on 26 October 2023, the ICANN Board directed the ICANN
Interim President and CEO or her designees to initiate and facilitate a Board level community consultation
before starting the implementation process. The purpose of this consultation is to ensure that the
framework for implementing these recommendations remains consistent with the ICANN Bylaws

To that end your group is asked to (a) review the proposed implementation framework document which
proposes a path for implementing these commitments in the New gTLD Program: Next Round; and (b)
answer the questions below Your response to these questions is requested by 23 February 2024

to support a plenary session on PICs/RVCs at ICANN79 Puerto Rico from 02-07 March 2024.

The Board understands that this timeline may be ambitious. Should your group require additional time, the
Board kindly requests your submission be received no later than 31 March 2024

Should you wish to submit additional documentation to support your responses or need further assistance

with the form or responses, please contact_

By submitting my personal data, | acknowledge that my personal data will be processed in accordance
with the ICANN Privacy Policy and ICANN Cookies Policy and agree to abide by the electronic Terms of
Service.

The following demographic information must be included with your answers to ensure that responses to
this consultation are transparent and associated with the correct community group

Email *

Please provide your name *
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On behalf of which ICANN community group are you submitting this written input? *

Intellectual Property Constituency (IPC) v

Consultation Topic 1 ®

1. In its Second Clarifying_Statement, the GNSO Council said that with respect to Registry
Voluntary Commitments (RVCs) both ICANN org and the applicant must agree that a proffered
commitment is clear, detailed, mutually understood, and sufficiently objective and measurable
as to be enforceable.

Question: If ICANN and the applicant cannot agree on final commitment language that both
ICANN and the applicant agree is enforceable under the ICANN Bylaws and as a practicable
matter, should the application be permitted to move forward without that commitment,
particularly in circumstances in which an applicant has proposed a commitment as a means to
resolve an objection, Governmental Advisory Committee early warning, etc?

@® VYes
O No
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4. Please explain your answer to question 3, above. *

1. There is a need to distinguish between the approach adopted for TLDs which apply currently-existing
PICs, those with RVCs and that for Community TLDs. In many cases the operator of a Community TLD will
be the industry body associated with the community in question, or otherwise be the best-placed to
determine whether restrictions, such as to eligibility and acceptable use, are being met.

2. This consultation arises because of perceived concerns that registry restrictions that relate to website
content may be outside of ICANN’s remit under the Bylaws. If a third party is to be designated to monitor for
compliance, then this should apply only to RVCs that relate to content and not to RVCs that relate to matters
which do not give rise to the Bylaws concern, and thus for which ICANN ought to monitor for compliance.
For example, registrant eligibility criteria are not a “content” issue.

3. Under the grandfathering provisions in the ICANN Bylaws ( s1.1(d)) , any PICs adopted into registry
agreements before 1 October 2016 may not be challenged as being in violation of ICANN’s Mission. Such
contracts may be renewed, and new contracts on terms which do not vary materially may be entered into.
Future proposed RVCs which do not vary materially from “grandfathered” PICs can be enforced by ICANN
without risk of being outside of the Bylaws, since they are specifically permitted under the Bylaws, even if
these relate to “content”.

4. For the avoidance of doubt, SubPro’s recommendations on Topic 9, which all received full consensus or
consensus from the community working group and were adopted by the GNSO Council, make it clear that
the community supports and expects that these PICs (in particular the mandatory PICs in Spec 11(3) and
PICs associated with GAC Category 1 and 2 Safeguards) are indeed carried forward into future rounds and
enforced by ICANN.

5. To the extent that there are new RVCs, which have not been grandfathered under the Bylaws, and which
do “regulate (i.e., impose rules and restrictions on) services that use the Internet s unique identifiers or the
content that such services carry,” then an independent third-party auditor may serve a role in helping to
ensure compliance by the registry operator and highlighting non-compliance. We believe it may be
preferable, including being more efficient and uniform, for ICANN to seek third party expertise, rather than
tasking individual registries with doing so.

6. Any RVC from a registry operator must include a commitment by that RO to enforce. ICANN's role in
ensuring compliance is then to hold the RO to that commitment to enforce, under general principles of
contract — not to enforce against third parties itself. This is complemented by ensuring any determination
resulting from a relevant dispute resolution process (DRP) is given effect. Such DRP would make the
determination on whether the registry operator is in compliance with its commitments and/or propose
mitigation or remediation, and ICANN's role then would be to enforce the decision. We agree that the
PICDRP/RRDRP can serve this function. This is not ICANN acting to “regulate (i.e., impose rules and
restrictions on) services that use the Internet s unique identifiers or the content that such services carry”.

7. If third party auditors are required, ICANN will need to consider how this applies to an Applicant Support
applicant, who may not have the resources for this.
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8. If your answer to question 7 is "yes", please explain your answer.

A number of previous suggestions have been made by various groups, including the IPC, BC, and individual
stakeholders, regarding improvements to the Public Interest Commitments Dispute Resolution Procedure
(PICDRP) in particular. Some of these have been captured in the New gTLD Subsequent Procedures Final
Report (“Sub Pro Final Report”):

Recommendation 33.2: For the Public Interest Commitment Dispute Resolution Procedure (PICDRP) and the
Registration Restrictions Dispute Resolution Procedure (RRDRP), clearer, more detailed, and better-defined
guidance on the scope of the procedure, the role of all parties, and the adjudication process must be
publicly available.

Rationale for Affirmation 33.1 and Recommendation 33.2: The Working Group believes that post-delegation
dispute resolution procedures continue to be appropriate mechanisms to provide those harmed by a new
gTLD registry operator’s conduct an avenue to complain about that conduct. The Working Group believes,
however, that in support of transparency and predictability, clearer and more detailed documentation for
these procedures should be published.

Recommendation 36.4: ICANN must add a contractual provision stating that the registry operator will not
engage in fraudulent or deceptive practices. In the event that ICANN receives an order from a court that a
registry has engaged in fraudulent or deceptive practices, ICANN may issue a notice of breach for such
practices and allow the registry to cure such breach in accordance with the Registry Agreement. Further, in
the event that there is a credible allegation by any third party of fraudulent or deceptive practices, other than
as set forth in above, ICANN may, at its discretion, either commence dispute resolution actions under the
Registry Agreement (Currently Article 5 of the Registry Agreement), or appoint a panel under the PICDRP. For
the purposes of a credible claim of fraudulent or deceptive practices the reporter (as defined by the PICDRP)
must only specifically state the grounds of the alleged non-compliance, but not that it personally has been
harmed as a result of the registry operator’s act or omission.

In formulating Recommendation 36.4, “ICANN must add a contractual provision stating that the registry
operator will not engage in fraudulent or deceptive practices. . .” the Working Group discussed two options
for implementing the recommendation: the addition of a PIC or a provision in the Registry Agreement. A new
PIC would allow third parties to file a complaint regarding fraudulent and deceptive practices. ICANN would
then have the discretion to initiate a PICDRP using the third-party complaint. If a provision regarding
fraudulent and deceptive practices would be included in the RA, enforcement would take place through
ICANN exclusively. The Working Group did not come to an agreement on this issue.

We continue to endorse these high-level recommendations regarding the PICDRP and related comments
concerning updates to the base RA. Concerning recommendation 36.4, we believe the referenced RA
provision should be incorporated into the base RA as a PIC, with enforcement by ICANN Compliance or by
third parties via the PICDRP.

In addition to the above, there are a number of more specific improvements to the PICDRP that are
suggested in the complaints submitted to the ICANN Complaints Office in response to the handling of the
specific PICDRP case involving the .FEEDBACK registry. These are recounted in the complaints themselves,
and discussed in the Complaints Office response, all available at https://www.icann.org/complaints-report
(see Complaint Nos. C-2018-00004 - C-2018-00010 and ICANN Response). Many, if not all, of the PICDRP-
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Consultation Topic 2

1. After the launch of the 2012 round of the New gTLD Program, and as part of the 2016 JANA
Stewardship Transition, the ICANN Board adopted new community-developed Bylaws that
specifically define the scope of ICANN's Mission. The restated Mission could impact ICANN'’s
ability to enter into and enforce content-related registry commitments that are contemplated for
inclusion in future Registry Agreements.

The ICANN Board is concerned with proceeding to permit content-related commitments to be
negotiated into Registry Agreements if there is significant potential for ICANN s ability to
negotiate and enforce those commitments to be challenged as beyond ICANN s Mission.

With this background, the Board seeks your input concerning the scope of content-related
Registry Agreement commitments that ICANN should permit registry operators to enter into
pursuant to the SubPro PDP Working Group recommendations, taking into account the scope of
ICANN's Mission.

Question: Are there any types of content restrictions in gTLDs that could be proposed by new
gTLD applicants that ICANN must accept for inclusion in future Registry Agreements as a
matter of ICANN Consensus Policy?

To facilitate your consideration of this issue, Appendix 2 to the consultation memo includes
examples of commitments from 2012 round Registry Agreements so that the community can
better understand the types of commitments that could be proposed by new gTLD applicants in
the future.

@ Yes
O No
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