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The Digital Services Act
The Digital Services Act (DSA) introduces new EU-wide obligations addressing 
intermediary services’ handling of illegal online content.

It updates the 2000 E-Commerce Directive while it enhances obligations and
increases the regulatory oversight of companies that own a great size of the
market.

It also attempts to clarify the rules on liability and to create incentives for 
proactive measures. 

Noteworthy regulatory aspects: 
o Exterritoriality effect
o Does not specify “illegal content” 
o Preserves key features of the e-Commerce Directive

New oversight structure, Member States will have the primary oversight role,
supported by a new coordination body, the European Board for Digital Services.
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ICANN org internal document - Privileged and Confidential

DSA: Scope 

Different tiers of requirements for different type of service providers
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ICANN org internal document - Privileged and Confidential

Cumulative due diligence obligations
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DNS services and the DSA   

Recital 27:

“...providers of services establishing and facilitating the underlying logical
architecture and proper functioning of the internet, including technical auxiliary
functions, can also benefit from the exemptions from liability set out in this
Regulation, to the extent that their services qualify as “mere conduits”, “caching”
or hosting services. Such services include, as the case may be, wireless local area
networks, domain name system (DNS) services, top–level domain name
registries,…”

★ Registries, registrars and potentially ICANN org could possibly fall under the 
general scope of application of the DSA as “intermediary services”

★ There is ambiguity on whether they would also qualify for the DSA 
exemption from liability
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Intermediary Services Under the DSA   
‘Intermediary service’ means one of the following services:

❏ a ‘mere conduit’ service that consists of the transmission in a communication
network of information provided by a recipient of the service, or the
provision of access to a communication network;

❏ a ‘caching’ service that consists of the transmission in a communication
network of information provided by a recipient of the service, involving the
automatic, intermediate and temporary storage of that information, for the
sole purpose of making more efficient the information's onward transmission
to other recipients upon their request;

❏ a ‘hosting’ service that consists of the storage of information provided by,
and at the request of, a recipient of the service.
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The Exemption From Liability

Providers of “intermediary services” that fall into one of three categories
qualify for the exemption from liability …

...if they also qualify as “information society services” (as set out in Directive
(EU) 2015/1535)

Information Society Service: Any service normally provided for
remuneration, at a distance, by electronic means at the individual request
of a user (Directive (EU) 2015/1535).
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DNS Services as Intermediary Services (...?)  

Would the DSA’s obligations for “intermediary services” apply to:

❏ Registries’ administration and operation of TLDs
❏ Registrars’ domain name registration services
❏ ICANN org’s administration of the root zone via the IANA Functions
❏ Operation of the Root Servers

❏ Any other DNS service
❏ Resolution services
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New Provisions on Traceability of business users

The European Parliament rapporteur has added in her draft report a 
new article (13b) to enhance the principle of identification (know 
your business customer – KYBC) to all information society 
services/providers of intermediary services. This includes on 
domain name registries.

(the draft report notes “registries” in the justification)

https://www.europarl.europa.eu/doceo/document/IMCO-PR-693594_EN.pdf
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The DSA in the context of the EU Decision-making


